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LETTER  OF  TRANSMITTAL. 


U.  S.  Department  of  Agriculture, 

Office  of  Experiment  Stations, 

Washington,  D.  C,  January  1901. 

Sir  :  I  have  the  honor  to  transmit  and  to  recommend  for  publication 
as  Bulletin  No.  96  of  this  Office  a  paper  prepared  under  the  supervision 
of  Prof.  Elwood  Mead,  expert  in  charge  of  irrigation  investigations, 
which  gives  the  texts  of  the  irrigation  laws  of  the  Northwest  Territo- 
ries of  Canada  and  of  Wyoming,  with  the  regulations,  forms,  and 
methods  of  procedure  adopted  in  the  administration  of  these  laws  and 
discussions  of  the  principles  underlying  the  laws,  and  the  methods 
followed  in  their  enforcement,  by  Hon.  J.  S.  Dennis,  deputy  commis- 
sioner of  public  works  of  Canada,  and  Hon.  Fred  Bond,  State  engineer 
of  Wyoming,  and  J.  M.  Wilson,  agent  and  expert,  irrigation  investi- 
gations of  this  Office. 

These  laws  are  similar  in  principle  and  have  proved  so  satisfactory 
in  practice  that  it  is  believed  the  publication  at  this  time  of  the  infor- 
mation regarding  them  contained  in  this  bulletin  will  be  of  great 
service  to  many  States  of  the  arid  region  which  are  now  earnestly 
endeavoring  to  make  much-needed  reforms  in  their  irrigation  laws. 
Respectfully, 

A.  C.  True, 

Director. 

Hon.  James  Wilson, 

Secretary  of  Agriculture. 


LETTER  OF  SUBMITTAL. 


U.  S.  Department  of  Agriculture, 

Office  of  Experiment  Stations, 

Irrigation  Investigations, 
Cheyenne,  Wyo.,  January  7,  1901. 

Sir:  I  have  the  honor  to  submit  for  publication  a  paper  entitled 
The  irrigation  laws  of  the  Northwest  Territories  of  Canada,  and  of 
Wyoming,  with  discussions  by  Hon.  J.  S.  Dennis,  deputy  commis- 
sioner of  public  works,  Canada,  Hon.  Fred  Bond,  State  engineer  of 
Wyoming,  and  J.  M.  Wilson,  agent  and  expert,  irrigation  investiga- 
tions, Office  of  Experiment  Stations. 

These  papers  have  been  prepared  because  of  a  demand  for  informa- 
tion regarding  the  Wyoming  law  and  the  Canadian  Northwest  irriga- 
tion act,  both  of  which  were  partially  described  in  Bulletins  Nos.  58 
and  60,  of  the  Office  of  Experiment  Stations.  Through  the  kindness 
of  the  State  engineer  of  Wyoming,  this  demand  for  the  Wyoming  Ipw 
was  met  for  a  time  by  sending  copies  of  the  State  engineer's  report  in 
which  the  law  was  printed.  After  this  edition  was  exhausted,  Bul- 
letins Nos.  58  and  60  were  sent  in  response  to  these  requests,  but  these 
publications  do  not  give  either  law  entire  nor  do  they  sufficiently  ex- 
plain the  policy  and  methods  used  to  secure  permanency  and  security 
in  water  titles. 

Several  of  the  Western  States  are  now  earnestly  seeking  for  some 
way  to  put  an  end  to  litigation  and  controversy  over  water  rights  and 
to  provide  some  simpler,  cheaper,  and  more  effective  method  of  estab- 
lishing titles  to  streams  than  is  possible  through  a  resort  to  the  courts. 
The  success  which  has  attended  the  operation  of  the  two  laws  herein 
given  makes  them  worthy  of  study,  and  the  six  principles  noted  as 
having  served  as  a  guide  in  the  framing  and  interpretation  of  the 
Northwest  irrigation  act  are  believed  to  be  so  sound  and  funda- 
mental as  to  be  worthy  of  very  general  adoption.  Both  Mr.  Bond's 
and  Mr.  Dennis's  statements  of  the  principles  and  methods  followed  in 
applying  these  laws  are  so  lucid  that  we  believe  the  publication  of  the 
bulletin  will  be  of  service  in  pointing  the  way  to  much-needed  reforms 
in  many  of  the  arid  States. 
Respectfully, 

Elwood  Mead, 

Irrigation  Expert  in  Charge. 

Dr.  A  C.  True,  Director. 
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IRRIGATION  LAWS  OF  CANADA  AND  WYOMING. 


WATER  RIGHTS  UNDER  THE  CANADIAN  NORTHWEST 
IRRIGATION  ACT. 

By  J.  S.  Dennis, 
Deputy  Commissioner  of  Public  Works,  Canada. 

Although  the  principle  of  the  artificial  use  of  water  for  irrigation 
on  this  continent  is  much  older  than  the  laws  relating  to  land  titles, 
the  want  of  permanency  of  title  to  the  water  used  in  this  way  has  been 
one  of  the  greatest  drawbacks  to  modern  irrigation  development. 

There  has  not  been,  in  the  earlier  stages  of  western  development, 
much  difficulty  in  convincing  legislative  bodies  of  the  necessity  for  the 
enactment  of  such  laws  as  would  confer  undisputed  title  upon  the 
owner  of  a  farm,  but  the  wisdom  of  giving  that  owner  an  equally 
good  title  to  the  water  for  irrigation,  without  which  his  farm,  if  situ- 
ated in  the  arid  or  semiarid  portion  of  the  continent,  is  useless,  has 
not  been  so  readily  recognized. 

In  Canada  the  necessary  for  legislation  regarding  the  important  sub- 
ject of  the  use  of  water  for  irrigation  has  become  apparent  only  during 
the  past  few  years,  and  may,  in  fact,  be  said  to  date  from  the  time, 
within  the  past  decade,  when  the  earlier  settlers  in  the  southern  and 
southwestern  portions  of  the  Northwest  Territories  had,  by  painful 
experience,  proved  that  farming  without  the  aid  of  irrigation  was  a 
precarious  undertaking. 

Fortunately,  however,  the  necessary  legislation  followed  almost 
immediately  upon  the  footsteps  of  crop  failures,  and  there  was  prac- 
tical^ a  clear  field,  as  far  as  vested  rights  were  concerned,  for  the 
introduction  of  laws  upon  the  subject  of  water  rights.  This  fact  has 
had  much  to  do  with  the  success  and  the  absence  of  litigation  so  far 
attending  the  administration  of  the  Canadian  irrigation  law. 

The  Canadian  law  relating  to  the  use  of  water  for  irrigation  is  con- 
tained in  two  enactments,  viz,  "The  Northwest  Irrigation  Act"  and 
"The  Irrigation  District  Ordinance." 

The  first-mentioned  or  parent  law  is  an  act  first  passed  by  the 
Dominion  Parliament  in  1894,  and  subsequently  amended  and  consoli- 
dated, while  the  irrigation  district  ordinance  is  an  enactment  of  the 
Territorial  legislature  authorizing  the  formation  of  6 '  irrigation  dis- 
tricts," which  after  acquiring  a  water  right  under  the  irrigation  act 
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are  empowered  to  construct  the  works  for  the  utilization  of  such  water 
as  a  municipal  undertaking. 

For  convenience  and  continuity  of  narrative  these  laws  are  discussed 
separately  in  the  order  given. 

Prior  to  the  passage  of  the  Northwest  irrigation  act  there  was  in 
Canada  no  law,  except  a  provincial  enactment  in  British  Columbia, 
which  dealt  with  the  diversion  of  water  from  its  natural  channels  for 
use  in  irrigation,  and  in  framing  such  a  law  it  was  realized  that  many 
principles  differing  materially  from  common  and  existing  statutory 
law  must  be  adopted.  The  method  followed  in  framing  the  law  has  j 
had  much  to  do  with  its  successful  administration.  The  act  was  first 
drafted  to  embody  such  of  the  principles  contained  in  the  irrigation  j 
laws  of  the  different  irrigable  States  and  Territories  of  the  United 
States,  and  legislation  upon  this  subject  in  other  colonies  of  the  British 
Empire  as  seemed  applicable  to  local  conditions  in  Canada,  and  was 
then  submitted  during  a  two  months'  trip  of  the  writer  through  all  the 
irrigation  States  to  recognized  authorities  upon  local  irrigation  laws 
for  criticism.  The  information  thus  obtained  disclosed  weak  points 
and  unforeseen  conditions  in  the  original  draft,  and  enabled  many  valu- 
able amendments  to  be  made  before  the  act  was  finally  submitted  to 
Parliament  for  consideration.  Two  years'  administration  of  the  act 
indicated  further  desirable  amendments  to  simplify  and  extend  some 
of  its  provisions,  and  the  act  was  therefore  consolidated  and  amended 
in  1898. 

The  Canadian  Northwest  irrigation  act  is  based  upon  certain  definite 
principles,  which  may  be  briefly  stated  as  follows: 

(1)  That  the  water  in  all  streams,  lakes,  ponds,  springs,  or  other 
sources  is  the  property  of  the  Crown. 

(2)  That  this  water  may  be  obtained  by  companies  or  individuals  for 
certain  described  uses  upon  compliance  with  the  provisions  of  the  law. 

(3)  That  the  uses  for  which  water  may  be  so  acquired  are  "  domes- 
tic," ' '  irrigation,"  and  "other"  purposes,  domestic  purposes  being 
limited  to  household  and  sanitary  purposes,  the  watering  of  stock, 
and  operation  of  railways  and  factories  by  steam,  but  not  the  sale  or 
barter  of  water  for  such  purposes. 

(4)  That  the  company  or  individual  acquiring  water  for  irrigation 
or  other  purposes  shall  be  given  a  clear  and  indisputable  title  to  such 
water. 

(5)  That  holders  of  water  rights  shall  have  the  protection  and  assist- 
ance of  permanent  Government  officials  in  the  exercise  of  such  rights. 

(6)  That  disputes  or  complaints  regarding  the  diversion  or  use  of 
water  shall  be  referred  to  and  settled  by  the  officials  of  the  Govern- 
ment Department  charged  with  the  administration  of  the  act,  and  that 
decisions  so  given  shall  be  final  and  without  appeal. 

Probably  the  most  satisfactory  way  to  make  it  clear  how  the  above 
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principles  are  worked  out  in  practice  will  be  to  deal  in  detail  with  a 
specific  case  and  then  to  explain  the  general  provisions  of  the  act  as 
they  bear  upon  this  case. 

We  will  therefore  consider  the  case  of  a  company  formed  to  con- 
struct an  irrigation  ditch  or  canal  for  the  reclamation  of  any  area,  and 
trace  the  undertaking  from  its  inception  to  completion,  so  as  to  illus- 
trate in  a  practical  way  the  provisions  of  the  law  as  affecting  such 
undertakings,  and  it  may  incidentally  be  noted  that  such  explanation 
will  cover  practically  all  cases  dealt  with  under  the  act,  the  proceed- 
ings differing  only  in  minor  details  for  large  or  small  undertakings. 

The  company  having  been  formed,  either  under  a  special  act  of 
incorporation  or  by  letters  patent  under  the  joint  stock  companies 
laws,  for  the  purpose  of  constructing  irrigation  works  and  engaging 
in  the  sale  of  land  with  water  attached  thereto  for  irrigation,  or  pos- 
sibly simply  to  supply  water  to  the  present  owners  of  the  lands  to  be 
irrigated,  proceeds  to  make  the  necessary  surveys  to  determine  the 
feasibility  and  approximate  cost  of  their  undertaking,  and  provide  the 
necessary  information  as  to  location  and  character  of  the  works  to  be 
constructed  and  land  to  be  irrigated. 

In  this  connection  it  may  be  pointed  out  that  the  general  irrigation 
surveys  performed  by  the  Government,  and  the  maps  issued  to  illus- 
trate these  surveys,  serve  in  a  general  sense  to  show  whether  any 
specified  area  of  land  can  be  irrigated  from  a  given  source,  and  the 
company  is  only  called  upon  to  make  the  actual  ditch  or  canal  loca- 
tion required  to  permit  of  details  of  cost,  etc.,  to  be  figured  upon. 

In  making  their  surveys,  the  engineers  employed  by  the  company 
have  necessarily  to  trespass  upon  lands  which  do  not  belong  to  the 
company;  and  to  give  them  a  legal  right  to  do  this,  the  company  file 
with  the  chief  engineer  of  the  department  of  public  works  for  the 
Territories  a  general  description  of  their  proposed  undertaking,  and 
upon  payment  of  a  fee  of  $3  obtain  a  license  authorizing  their  engi- 
neers to  enter  upon  all  public  or  private  lands  for  the  purpose  of 
making  necessary  surveys  connected  with  the  proposed  undertaking. 

Having  completed  their  surveys  and  finally  elaborated  their  scheme, 
the  company  proceeds  to  the  next  step  by  filing  with  the  commissioner 
of  public  works  for  the  Territories  a  memorial  (p.  26),  together  with 
certain  illustrating  plans  and  profiles,  containing  full  information  as  to 
the  organization  and  financial  standing  of  the  company,  the  location, 
character,  and  cost  of  their  proposed  undertaking,  the  location  and 
character  of  the  land  to  be  irrigated,  and  the  terms  and  price  to  be 
charged  for  water  supplied  for  the  irrigation  of  such  land.  (PL  I.) 
The  application  is  duly  examined  and  recorded  in  the  chief  engineer's 
office  against  the  stream  or  other  source  from  which  the  water  is  to  be 
diverted,  provided  there  is  water  available  for  appropriation,  but  if 
the  records  show  that  the  supply  available  from  the  proposed  source 
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is  already  granted,  or  if  the  examination  proves  the  scheme  does  not 
comply  with  the  provisions  of  the  law.  the  application  is  refused  and 
applicants  notified  accordingly;  if  approved,  one  copy  of  the  memo- 
rial and  plans  is  filed  in  the  department  of  the  interior  at  Ottawa  and 
the  applicants  instructed  to  publish  the  notice  of  their  application. 
The  company  then  gives  public  notice  of  its  having  filed  the  memo- 
rial and  plans  by  publication  of  a  notice  (p.  39)  in  five  weekly  issues 
of  a  local  newspaper  named  by  the  commissioner  and  file  a  cop}'  of 
each  issue  of  the  paper  containing  the  notice  in  the  chief  engineer's 
office. 

If  at  the  expiration  of  the  publication  of  the  notice  referred  to  no 
protest  against  granting  the  application  is  received,  the  chief  engineer 
issues  a  certificate  that  the  provisions  of  the  law  relating  to  the  pub- 
lication of  the  notice  of  application  has  been  complied  with,  and  at 
the  same  time  makes  a  recommendation  regarding  the  issue  of  an 
authorization  for  construction  of  the  proposed  works  to  the  com- 
pany and  the  length  of  time  to  be  given  it  to  complete  the  under- 
taking (p.  27). 

The  authorization  issued  to  the  company  empowers  it  to  proceed 
with  the  construction  of  the  proposed  works,  and,  if  necessary,  to 
expropriate  private  or  public  lands  required  therefor,  the  time  within 
which  such  works  are  to  be  completed  being  set  forth  therein. 

Should  any  protest  against  granting  the  application  be  filed  during 
the  period  of  publication  of  the  notice,  the  protest  is  considered  and 
ruled  upon,  and  any  changes  or  amendments  ordered  are  indorsed  on 
the  memorial  and  plans. 

Having  obtained  their  authorization,  the  company  proceeds  with  the 
construction  of  the  works,  subject  to  inspection  of  the  chief  engineer 
during  progress,  and  to  special  inspection  at  any  time  should  complaint 
be  made  that  the  work  is  not  being  carried  out  in  accordance  with  the 
law  and  the  plan  and  memorial  filed. 

Upon  completion  of  the  construction  of  the  works  connected  with 
the  undertaking,  or  the  expiration  of  the  time  limit  and  any  extension 
thereof  which  may  have  been  granted,  a  final  inspection  is  made  by  the 
chief  engineer,  who  issues  a  certificate  (p.  39)  containing  a  recom- 
mendation for  the  granting  of  a  final  license  (p.  40)  covering  the  water 
granted,  and  this  license,  upon  payment  of  a  fee  of  $10,  is  issued  and 
duly  registered  or  recorded  in  the  irrigation  branch  of  the  department 
of  public  works  against  the  source  from  which  water  is  granted.  The 
number  which  the  license  bears  shows  its  priority  of  right  against  the 
source,  and  the  certified  copy  given  the  company  is  prima  facie  evi- 
dence of  its  title  to  the  water  therein  granted  in  exactly  the  same 
manner  as  a  patent  or  registered  deed  would  be  evidence  of  the  owner- 
ship of  the  land  or  other  property  conveyed  thereby. 

The  foregoing  will  serve  to  indicate  in  a  general  way  the  method  of 
acquiring  water  rights  under  the  Canadian  Northwest  irrigation  act.  It 
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is  now  proposed  to  discuss  in  a  somewhat  fuller  and  more  comprehen- 
sive manner  the  provisions  of  this  law  in  their  bearing  upon  these 
rights  and  their  use  after  acquirement. 

It  may  be  pointed  out  in  the  first  place  that  the  law  recognizes  as  a 
foundation  principle  that  only  by  an  absolute  repeal  of  the  common 
law  of  riparian  right  can  the  use  of  water  for  irrigation  be  successfully 
introduced,  and  having  enunciated  the  principle  that  all  water  is  the 
property  of  the  Crown,  provision  is  then  made  for  transfer  of  the  title 
to  this  water  from  the  Crown  to  the  company  or  individual  desiring  to 
put  it  to  certain  uses  denned  by  the  law  through  a  well-considered  and 
carefully  administered  system  of  registration. 

To  make  the  record  of  rights  complete  and  to  prevent  disputes 
regarding  vested  rights  at  the  time  of  the  introduction  of  the  law,  pro- 
vision was  made  therein  that  all  rights  of  a  kind  similar  to  those  which 
can  be  acquired  under  the  act  were  required  to  be  registered  before  a 
specified  date,  and  the  wisdom  of  this  provision  will  be  recognized 
when  it  is  remembered  that  only  by  having  a  complete  record  of  the 
rights  to  water  can  it  be  hoped  to  deal  intelligently  with  the  supply 
from  such  source. 

The  provisions  of  the  law  relating  to  the  form  of  application  to  be 
filed  and  the  information  to  be  given  by  the  maps  and  plans  accom- 
panying the  application  are  worthy  of  brief  reference. 

It  will  be  noticed  that  the  memorial,  maps,  and  plans  are  required 
to  contain  full  information  not  only  as  to  the  location  and  character  of 
the  works  to  be  constructed,  the  lands  to  be  irrigated  by  the  water 
applied  for,  the  character  and  value  of  the  land  to  be  reclaimed,  the 
price  to  be  charged  for  water  supplied,  etc.,  but  also  with  reference 
to  the  financial  standing  of  the  applicants. 

This  full  information  enables  the  application  to  be  criticised  not  only 
from  an  engineering  standpoint,  but  also  as  a  business  venture,  before 
being  approved,  and  does  much  to  prevent  the  introduction  of  "  wild- 
cat" or  "boom"  irrigation  enterprises. 

It  was  recognized  in  the  earliest  stages  of  the  administration  of  the 
law  that  the  first  duty  of  the  Government  was  to  endeavor  by  a  care- 
ful system  of  topographical  and  hydrographical  investigations  to  deter- 
mine the  actual  supply  of  water-  available  from  each  source,  and  to 
accomplish  this  the  Canadian  irrigation  surve}^s  were  inaugurated  and 
carried  on  systematical^  each  year.  One  of  the  main  features  of  the 
work  undertaken  is  to  endeavor  to  determine  by  careful  measurements 
and  gagings  the  actual  supply  of  water  available  from  each  stream  or 
other  source  for  irrigation  so  as  to  know  what  there  is  to  grant,  and 
by  limiting  the  records  against  any  source  to  the  available  supply  pre- 
vent the  possibility  of  waste  of  money  resulting  from  the  construction 
of  canals  and  ditches,  for  which  the  owners  can  not  hope  to  obtain 
water  without  taking  what  rightly  belongs  to  someone  else. 
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This  phase  of  the  administration  of  the  law  is  dealt  with  somewhat 
as  follows: 

Each  stream,  or  in  fact  any  source  from  which  water  may  be  diverted, 
is  given  a  place  in  a  register  containing,  as  it  were,  a  debit  and  credit 
account  for  water,  the  credit  side  being  filled  up  from  measurements 
and  gagings  of  the  supply  at  low  water,  high  water,  and  flood  dis- 
charge, and  the  debit  side  being  a  charge  against  this  supply  of  rights 
to  such  water  acquired  under  the  act.  A  glance  at  this  register  at  any 
time  shows  the  exact  balance  between  available  supply  and  recorded 
rights,  and  permits  of  immediate  settlement  of  the  question  of  whether 
there  is  water  available  to  meet  the  requirements  of  each  application 
as  it  is  filed  for  approval. 

This  system  practically  delegates  to  the  officials  administering  the 
act  the  power  to  prevent  the  probability  of  future  disputes  between 
the  holders  of  water  rights  by  refusing  to  approve  any  application 
which  it  is  considered  might  tax  any  source  of  supply  beyond  its  capa- 
bilities, and  thus  cause  friction  between  recorded  rights,  and  although 
this  method  of  dealing  with  the  subject  may  seem  drastic,  it  is  held  to 
be  reasonable  that  the  Crown  should  not  undertake  to  dispose  of  more 
water  than  it  can  deliver,  and  it  will,  I  think,  be  admitted  that  the 
introduction  of  this  system  in  the  earlier  days  of  irrigation  develop- 
ment will  tend  to  prevent  waste  of  money  in  endeavoring  to  enforce  or 
protect  fictitious  water  rights  by  long-drawn-out  legal  contests. 

The  provisions  of  the  law  regarding  public  notice  of  the  filing  of 
applications  for  water  rights  and  for  the  consideration  and  summary 
disposal  by  the  minister  of  protests  filed,  have  resulted  in  clearing 
many  undertakings  in  their  inception  of  objections  and  disputes,  which, 
if  left  for  settlement  until  later  on,  would  certainly  have  resulted  in 
much  annoyance,  and,  in  some  cases,  serious  inconvenience  in  the  way 
of  lawsuits. 

A  fruitful  cause  of  trouble  with  all  undertakings  necessitating  the 
taking  of  land  for  the  purposes  of  right  of  way  is  the  question  of  the 
area  to  be  taken  and  the  price  to  be  paid  therefor. 

Under  the  Canadian  irrigation  law  the  possession  of  an  authorization 
puts  the  holder  in  a  position  to  expropriate  the  land  necessary  for  right 
of  way,  and  makes  the  ruling  of  the  minister  final  as  to  the  area  neces- 
sary, the  question  only  of  the  price  being  settled  by  arbitration. 
These  provisions  also  are  designed  to  prevent  the  ever  present  lawsuit. 

Having  referred  to  the  provisions  of  the  law  affecting  the  project 
during  its  inception  and  progress,  we  may  pass  to  a  consideration  of 
the  provisions  bearing  upon  the  title  to  the  water  obtained  upon  com- 
pletion of  the  undertaking. 

The  document  coveying  this  title  is  termed  a  license  and  would  per- 
haps be  better  designated  as  a  "  water  patent,"  but  while  it  conveys  an 
absolute  title  from  the  Crown  it  differs  from  the  ordinary  land  patent 
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in  the  material  sense  of  being  subject  to  cancellation  for  failure  to 
comply  with  certain  conditions  of  the  law  after  its  issue,  while  the  land 
patent  is  subject  to  cancellation  only  for  cause  precedent  to  its  issue. 
The  term  44 license"  was  therefore  thought  the  better  one,  and  a  con- 
sideration of  its  wording  will  demonstrate  that  the  title  conveyed  is 
good  and  the  limitations  thereto  wise. 

It  will  be  noticed  in  the  first  place  that  the  license  purports  to  trans- 
fer a  definite  quantity  of  water  for  the  irrigation  of  a  defined  area,  but 
that  the  transferee,  to  maintain  his  title,  must  live  up  to  the  provisions 
of  the  law.    These  three  points  are  worthy  of  separate  notice. 

The  definite  quantity  of  water  conveyed  settles  at  once  the  question 
of  the  limits  of  the  right,  and  no  loophole  is  left  for  advancing  a  claim 
that  the  right  is  defined  by  size  of  canal  or  ditch,  or  area  of  land  to  be 
irrigated.  The  stage  at  which  water  is  granted  is  also  indicated,  and 
the  means  of  determining  the  stage  settled,  so  that  disputes  as  to  when 
a  licensee  is  entitled  to  take  water  can  not  arise,  and  at  the  same  time 
under  the  system  of  granting  licenses  against  the  three  stages,  viz, 
low  water,  high  water,  and  flood  stage,  it  is  possible  to  grant  titles  to 
all  the  flow  of  water  available  for  diversion  without  prospect  of  a  dis- 
pute between  the  holders  of  such  titles. 

The  second  point  referred  to  opens  up  a  subject  which  has  been  pro- 
lific of  much  discussion  and  controversy  in  all  irrigation  countries, 
which  may  be  summarized  as  follows: 

Shall  water  diverted  for  irrigation  be  an  appurtenant  of  the  land 
for  which  it  is  originally  diverted,  or  a  movable  right  available  for  use 
anywhere  ? 

The  license  issued  under  the  Canadian  irrigation  law  answers  this 
question  in  the  plainest  terms  by  providing  that  the  water  granted  is 
granted  for  the  irrigation  of  a  defined  area,  as  shown  by  the  memorial, 
maps,  and  plans  of  record,  and  not  as  a  right  to  be  used  anywhere  the 
licensee  may  see  fit. 

In  this  connection  it  may  not  be  out  of  place  to  refer  to  some  criti- 
cism of  the  above  provisions  of  the  Canadian  law  contained  in  the 
report  on  "  Water  Rights  on  the  Missouri  River  and  its  Tributaries." 
contained  in  Bulletin  No.  58  of  the  Office  of  Experiment  Stations,  U.  S. 
Department  of  Agriculture. 

The  author  of  that  report,  in  speaking  of  the  amount  of  the  appro- 
priation authorized  by  the  Canadian  law.  states:  "The  amount  of  the 
appropriation  is  limited  by  the  capacity  of  the  works,  which  is  deter- 
mined by  an  inspection  ordered  by  the  minister  of  the  interior,  and 
the  report  of  this  inspector  is  made  conclusive.  This  is  believed  to  be 
a  mistake.  The  experience  of  the  arid  States  of  this  country  has 
shown  that  making  the  ditch  builder  the  appropriator  of  water  does  not 
afford  sufficient  security  to  the  user.  It  is  not  the  ditch  builder  who 
makes  the  principal  return  nor  whose  interests  are  of  enduring  moment  ; 
15012— No.  96—01  2 
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it  is  the  man  who  reclaims  the  land  and  makes  his  home  thereon  who 
should  receive  the  first  consideration  of  the  lawmakers  who  deal  with 
the  subject.  Making  ditch  builders  or  canal  companies  the  appropri- 
ators  of  water  threatens  to  put  users  of  water  from  those  canals  under 
a  perpetual  mortgage  to  them." 

The  foregoing  criticism  is,  it  is  thought,  based  upon  a  wrong  inter- 
pretation of  the  Canadian  law.  That  law,  in  common  with  the  laws  of 
both  Wyoming  and  Nebraska,  provides  that  the  application  to  appro- 
priate water  must  describe  the  ditch  or  canal  through  which  the  water 
is  to  be  diverted  and  the  lands  to  be  irrigated  by  the  water  granted. 

The  Canadian  law  provides  (section  24  of  the  act)  for  an  inspection 
by  the  chief  engineer  upon  the  expiration  of  the  time  granted  for 
construction  of  the  ditch  or  canal  and  the  issue  of  a  certificate  by  him 
that  the  completed  works  are  capable  of  carrying  a  stated  quantity  of 
water,  and  upon  this  certificate  the  license  is  based;  but  the  law  fur- 
ther provides  (section  26)  that  should  it  be  subsequently  found  that 
the  works  will  not  carry  the  quantity  of  water  granted,  the  right  shall 
be  limited  to  the  quantity  which  the  works  will  carry.  These  provi- 
sions must  be  interpreted  in  connection  with  other  provisions  of  the 
law  and  the  regulations  prescribed  thereunder. 

In  the  first  place,  it  should  be  noted  that  water  granted  is  granted 
for  the  irrigation  of  a  specified  area,  and,  as  already  explained,  the 
applicant  for  the  water  is  required  to  file  his  contracts  or  agreements 
with  the  users  owning  this  land,  if  it  is  not  his  own  property,  before 
the  license  issues. 

It  should  also  be  explained  that  under  the  Canadian  law  the  irriga- 
gation  season  and  the  duty  of  water  are  both  fixed  by  the  minister, 
and  the  amount  of  water  granted  is  based  upon  the  ratio  between  the 
acreage  to  be  irrigated  and  the  water  provided  by  the  "duty"  as  being 
necessary  to  irrigate  that  area.  The  quantity  of  water  which  a  user 
(or,  more  properly  speaking,  a  definite  area)  is  entitled  to  get  being 
fixed  at  the  time  of  the  final  inspection  by  the  chief  engineer,  he  must 
be  guided  by  the  contracts  and  agreements  filed  in  issuing  his  certifi- 
cate, and  if  his  inspection  proves  that  the  ditch  or  canal  as  constructed 
will  not  carry  a  sufficient  quantity  of  water  to  enable  the  owner  to  fill 
his  contracts  in  accordance  with  the  duty  of  water  laid  down  by  the 
regulations,  he  has  to  see  that  contracts  for  lands  which  can  not  be 
supplied  are  canceled  before  issuing  a  certificate  upon  which  the 
water  for  lands  that  can  be  served  is  granted.  This  system,  it  is 
thought,  provides  the  most  ample  protection  to  the  user,  and  although 
the  ditch  or  canal  owner  is  admitted  to  be  the  appropriator,  his  appro- 
priation is  limited  strictly  to  the  proper  quantity  required  for  a  speci- 
fied area,  and  the  owners  of  that  area  protected  in  their  right  as 
acquired  through  the  appropriation  filed  by  the  ditch  owner. 

The  provision  of  the  law  for  revision  of  the  right  acquired  can  be 
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brought  into  force  only  as  an  appeal  from  the  first  certificate  issued  as 
to  capacity  of  the  canal  or  ditch,  and  the  procedure  for  a  second 
inspection  and  certificate  can  not  damage  the  rights  of  the  user,  as  the 
law  further  provides  (section  35)  that  if  a  licensee  can  not  supply  all 
the  water  agreed  to  be  delivered,  each  user  must  get  his  proportionate 
share,  enforcement  of  this  provision  being  exacted  by  a  heavy  fine  or 
imprisonment,  or  both.  Under  the  Wyoming  law  the  certificate  of 
appropriation  is  based  upon  the  evidence  given  by  the  appropriator 
and  a  recommendation  from  the  superintendent  of  the  water  division 
within  which  the  works  are  situated,  based  upon  an  inspection  made 
by  a  qualified  person.  This  certificate  authorizes  the  appropriation  of 
a  definite  quantity  of  water  for  the  irrigation  of  a  defined  area.  Under 
the  Nebraska  law  the  appropriation  is  limited  to  a  definite  quantity  of 
water  for  a  specified  area  reclaimed  on  a  fixed  date,  and  provision  is 
made  for  the  proper  record  of  a  certificate  defining  the  quantity  of 
water  duly  appropriated. 

Both  of  the  latter  laws  differ  from  the  Canadian  law  in  procedure 
only,  as  the  area  of  land  reclaimed  is  made  the  basis  of  the  water 
granted,  but  under  the  Canadian  system  it  is  further  provided  that  the 
ditch  through  which  the  water  for  irrigation  of  this  area  is  to  be  car- 
ried must  be  of  sufficient  size  to  carry  this  water,  and  the  right  is 
attached  to  the  land  as  an  easement  through  such  ditch. 

The  provision  in  the  Canadian  law  for  cancellation  of  the  license 
illustrates  one  of  the  marked  points  of  difference  between  that  law  and 
American  laws  relating  to  irrigation.  Under  most  of  the  latter  laws 
the  forfeiture  of  rights  for  nonuser  or  failure  to  comply  with  other 
provisions  of  the  law  must  be  enforced  by  a  legal  process  which  is 
capable  of  long  and  and  vexatious  delays.  The  Canadian  law,  on  the 
other  hand,  having  provided  for  the  issue  of  a  document  which  is 
prima  facie  evidence  of  title,  also  provides  the  simplest  and  most 
effective  machinery  for  cancellation  of  the  title  for  cause,  and  the 
result  is  that  while  the  owners  of  water  rights  who  live  up  to  the  pro- 
visions of  the  law  receive  ample  protection  in  the  enjoyment  of  these 
rights,  without  having  to  resort  to  the  courts  to  have  them  defined  or 
enforced,  such  a  thing  as  maintaining  a  right  to  water  unless  its  bene- 
ficial use  is  continued  is  not  possible. 

The  provisions  of  the  law  relating  to  priority  of  right  among  the 
holders  of  licenses  and  for  the  summary  settlement  of  disputes  between 
licensees  will  be  readily  understood  by  reference  to  the  particular 
section  of  the  irrigation  act  relating  to  this  matter,  which  reads  as 
follows:  "Licensees  shall  have  priority  among  themselves  according 
to  the  number  of  their  licenses,  so  that  each  licensee  shall  be  entitled 
to  receive  the  whole  of  the  supply  to  which  his  license  entitles  him 
before  any  licensee  whose  license  is  of  a  higher  number  has  any  claim 
to  a  supply;  and  if  a  complaint  is  made  to  the  minister,  or  to  an  officer 
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authorized  by  him  to  receive  such  complaints,  that  any  licensee  is 
receiving  water  from  a  source  of  supply  to  which  another  licensee  is 
entitled  by  virtue  of  priority  of  right,  and  that  the  licensee  having 
such  priority  of  right  is  not  receiving  the  supply  to  which  he  is  enti- 
tled, some  officer  to  be  named  by  the  minister  or  the  officer  to  whom 
complaint  is  made,  as  the  case  may  be,  shall  inquire  into  the  circum- 
stances of  the  case,  and  if  he  finds  that  there  is  ground  for  the  complaint 
shall  cause  the  head  gates  of  the  ditch  or  other  works  of  the  licensee 
who  is  receiving  an  undue  supply  of  water  to  be  closed,  so  that  the 
supply  to  which  the  other  licensee  is  entitled  shall  pass  and  flow  to  his 
works." 

Having  dealt  with  the  procedure  relating  to  the  initial  acquirement 
of  water  rights,  it  may  be  of  interest  to  note  briefly  the  system  and 
forms  adopted  for  transfer  of  title  to  the  whole  or  any  portion  of  the 
right. 

Provision  is  first  made  for  the  transfer  of  the  whole  right  covered 
by  an  application  during  the  period  of  acquirement  or  before  the  issue 
of  the  license.  This  provision  is  necessitated  by  the  fact  that  change 
of  ownership  may  occur  during  the  period  granted  by  the  authoriza- 
tion for  completion  of  the  construction  of  the  works  for  the  utilization 
of  the  water  applied  for. 

After  the  issue  of  the  license  it  may  be  wholly  or  partly  transferred 
by  use  of  the  simple  form  printed  on  the  back,  and  the  record  of  this 
transfer  having  been  effected,  upon  payment  of  a  small  fee  the  trans- 
feree obtains  a  new  license  in  his  own  name.  This  simple  system  of 
transfer  resembles  the  Torrens  land  title  system  in  force  in  the  North- 
west Territories,  and  has  the  further  advantage  that  the  license  is 
prima  facie  evidence  of  title. 

The  matter  of  the  title  of  those  who  purchase  water  for  irrigation 
from  the  holder  of  a  license  is  important  to  the  actual  irrigator,  and  is 
dealt  with  in  the  following  manner.  It  will  be  noted  that  the  holder 
of  a  license  may  come  within  any  of  the  following  classes : 

(a)  The  individual  who  acquires  a  license  for  water  for  the  irriga- 
tion of  his  own  land  only. 

(b)  The  individual  or  possibly  association  of  individuals  as  a  part- 
nership who  acquires  a  license  for  the  irrigation  of  its  own  and 
neighbor's  lands. 

(c)  The  company  duly  incorporated  for  the  purpose  of  acquiring  a 
license  for  water  for  the  irrigation  of  large  areas,  of  which,  in  many 
cases,  it  may  own  only  a  portion. 

(d)  The  irrigation  district  organized  under  a  special  law  for  the 
irrigation  of  land  as  a  municipal  undertaking. 

All  these  cases  are  dealt  with  on  the  same  basis  up  to  the  time  of 
the  issue  of  the  license,  and  the  applicants  must  before  that  time  have 
proved  their  title  to  the  land  for  which  the  water  is  granted.  The 
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character  of  the  title  to  be  proved  differs,  however,  materially  in  each 
case. 

In  cases  which  come  under  the  heading  a  the  applicant  is  required 
to  hold  the  land  to  be  irrigated  in  fee  simple,  or  under  a  homestead 
entry,  or  lease  from  the  Crown,  or  an  agreement  for  purchase  with 
one  of  the  railways  or  other  land-owning  companies. 

The  title  in  class  b  is  somewhat  more  extended,  and  it  is  sufficient 
for  the  applicants  to  prove  title  to  the  land  they  personally  hold  under 
titles  outlined  in  class  a  and  to  file  agreements  for  the  use  of  water 
with  the  owners  of  the  additional  lands  to  be  irrigated  from  their 
ditch  or  canal. 

The  larger  projects  comprised  under  class  c  are  again  dealt  with 
under  a  different  system.  The  corporate  bodies  comprised  within  this 
class  are  given,  by  the  law  bringing  them  into  existence,  the  right  to 
acquire  water  for  the  irrigation  of  large  areas  without  it  being  neces- 
sary that  the}r  should  own  any  large  portion  of  this  area.  In  practice 
it  has  so  far  been  found  in  Canada  that  as  a  business  venture  irrigation 
companies  are  not  a  success  unless  the  company  owns  the  larger  part 
of  the  land  to  be  irrigated  and  can  realize  from  this  land  the  increased 
value  resulting  from  bringing  it  under  a  ditch  or  canal.  In  dealing, 
however,  with  these  cases  it  is  required  that  during  the  period  granted 
them  for  completion  of  their  scheme  they  should  record  agreements 
for  the  sale  or  use  of  water  covering  the  total  area  to  be  irrigated. 
The  form  so  far  used  in  these  cases  is  given  on  page  44.  Examination 
of  this  form  will,  it  is  thought,  show,  if  read  in  conjunction  with  the 
provisions  of  the  law  and  regulations,  that  the  purchaser  of  a  water 
right  from  a  company  has  a  good  title  to  the  water  purchased,  and  is 
granted  the  same  protection  in  the  enjoyment  of  his  title  as  is  given 
the  holder  of  the  license  constituting  the  basis  of  the  title. 

As  bearing  upon  the  terms  of  these  agreements  it  may  be  pointed 
out  that  the  regulations  prescribed  under  the  act  provide,  among  other 
things,  that  the  agreements  must  be  recorded  in  the  same  central  office 
of  record  from  which  the  license  issues; 

The  duty  of  water  which  governs  the  quantit}^  to  be  delivered  is  fixed, 
not  by  the  irrigation  company  or  water  user,  but  by  the  Government; 

The  water  delivered  under  the  agreement  must  be  measured  by  a 
device  approved  by  the  Government; 

The  irrigation  season  is  fixed  by  the  Government; 

A  company  attempting  to  enter  into  an  agreement  to  supply  more 
water  than  its  canal  will  supply  shall  be  punished  by  a  heavy  fine; 
and  that 

Disputes  between  the  company  and  user  as  to  quantity  of  water 
delivered  are  settled  by  Government  officials  without  recourse  to  the 
courts. 

The  title  of  users  of  water  under  class  d  is  again  dealt  with  in  a 
manner  different  to  cases  comprised  within  classes  a,  b,  and  c. 
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In  this  instance  the  district  requiring  a  license  is  simply  holding  it 
in  trust  for  the  landowners  comprising  the  district,  and  as  under  the 
irrigation  district  law,  referred  to  more  fully  further  on.  all  the  irri- 
gable land  in  the  district  must  use  and  pay  its  share  of  the  water  tax, 
no  special  agreements  are  entered  into  between  the  district  and  owners 
of  irrigable  land,  and  before  issuing  his  certificate  for  the  license  the 
chief  engineer  has  only  to  satisfy  himself  that  the  works  as  constructed 
will  carry  sufficient  water  to  enable  all  the  irrigable  land  in  the  district 
to  get  its  share,  the  title  of  this  land  to  the  water  being  defined  by  the 
law  creating  the  district. 

There  are  in  addition  to  the  foregoing  many  other  general  provi- 
sions of  the  Canadian  irrigation  law  which  are  deserving  of  considera- 
tion, but  the  main  features  bearing  upon  the  title  to  water  acquired 
under  the  act  have  been  dealt  with,  and  the  remaining  points  may  be 
noted  by  those  interested  in  the  matter  from  a  consideration  of  the  law 
itself. 

Before  concluding,  however,  it  is  necessary  to  refer  to  the  second 
law  mentioned  in  the  opening  paragraphs  of  this  discussion,  the  North- 
west Irrigation  District  Ordinance. 

This  enactment  has  in  view  the  introduction  of  irrigation  works  as 
municipal  undertakings,  and  is  based  on  the  principle  that  an  irriga- 
tion canal  constructed  for  the  reclamation  of  any  area  should  be  held 
in  common  by  the  owners  of  the  lands  to  be  irrigated. 

The  ordinance  provides  that,  by  petition  addressed  to  the  lieutenant- 
governor  in  council,  a  majority  of  the  owners  in  any  specified  area 
may  secure  the  erection  of  such  area  into  an  irrigation  district,  and 
proceed  to  elect  from  among  themselves  a  board  of  trustees  to  manage 
the  affairs  of  the  district.  Notice  of  the  application  for  erection  of 
the  district  must  be  given  in  a  local  newspaper  and  proper  evidence 
furnished  as  to  the  good  faith  of  the  signers  of  the  petition  and  the 
genuineness  of  their  signatures. 

The  district  being  properly  formed,  they  then  proceed  to  make  ap- 
plication under  the  irrigation  act  for  a  water  right  in  exactly  the  same 
manner  as  an  individual  or  company,  and  their  application  is  subjected 
to  the  same  scrutiny  to  determine  the  feasibility  of  the  scheme  and  the 
abilit}7  of  the  district  to  carry  it  out. 

If  the  application  for  a  water  right  is  granted,  the  district  proceeds 
to  raise  the  necessary  money  for  the  construction  of  the  proposed 
works  by  the  sale  of  debentures  based  upon  the  land  comprised  within 
the  district  as  security,  but  must  first  obtain  the  approval  of  the  lieu- 
tenant-governor in  council  to  the  proposed  debenture  issue.  Having 
secured  the  necessary  money,  the  works  are  constructed  under  the 
same  conditions  as  to  inspection  and  approval  by  the  chief  engineer  as 
are  enforced  with  regard  to  private  or  other  corporate  irrigation 
works,  and,  after  completion,  the  canal  is  managed  and  maintained  by 
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an  annual  tax  upon  the  irrigable  land  in  the  district  sufficient  to  pay 
the  cost  of  management  and  maintenance,  and  provide  a  sinking  fund 
to  redeem  the  debentures. 

It  should  be  noted  in  connection  with  this  law  that  the  same  scrutiny 
and  care  are  exercised  in  the  formation  of  the  district  and  the  acquire- 
ment and  exercise  of  its  water  right  that  are  exercised  with  regard  to 
private  or  other  corporate  rights  acquired  under  the  irrigation  law. 

There  is  one  provision  of  the  irrigation  district  ordinance  which  is 
deserving  of  special  notice  because  its  enforcement  has  had  the  result 
of  enabling  irrigation  districts  in  Canada  to  dispose  of  their  debentures 
at  a  price  above  par,  and  it  effectually  prevents  anything  like  specula- 
tion in  the  organization  of  districts,  or  investment  in  their  debentures 
except  as  purely  interest- bearing  securities.  The  provisions  referred 
to  provide  a  practical  guarantee  by  the  Government  of  the  debentures 
which  a  district  is  authorized  to  sell,  and  contain  the  law,  unique  on 
this  continent,  that  if  the  landowners  of  the  district  neglect  to  pay  the 
tax  imposed  for  the  management  and  maintenance  of  their  irrigation 
works,  and  to  provide  a  sinking  fund  to  pay  off  the  debenture  indebt- 
edness, the  Government  pays  these  taxes  and  takes  the  lands. 

The  practical  result  of  this  provision  is  that  the  district  is  absolutely 
sure  of  its  revenue  for  management  and  maintenance,  and  the  deben- 
ture holder  of  his  interest  and  principal,  while  those  who  might  be 
disposed  to  seek  the  formation  of  irrigation  districts  in  the  specula- 
tive hope  of  obtaining  cheap  land  have  very  little  encouragement  to 
indulge  in  such  enterprises. 

Copies  of  the  Northwest  irrigation  act,  the  regulations  prescribed 
under  the  act,  and  many  of  the  forms  used  in  administering  the  act, 
which  have  not  been  specially  referred  to  herein,  are  appended  hereto, 
and  in  concluding  what  has  been  a  very  fragmentary  discussion  of  a 
very  large  subject,  it  may  be  well  to  state  that  while  the  Canadian 
laws  relating  to  irrigation  are  in  their  infancy  or  formative  stage  and 
possibly  weak  in  many  respects,  the  guiding  principle  and  aim  of  these 
laws  and  their  administration  is  u  security  of  title  and  the  use  of  the 
available  water  supply  for  irrigation  in  such  a  manner  as  to  bring  the 
greatest  and  most  lasting  benefits  to  the  greatest  number." 
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THE  NORTHWEST  IRRIGATION  ACT. 

61  Victoria,  Chapter  35. 

AN  ACT  to  amend  and  consolidate  the  Northwest  irrigation  acts  of  1894  and  1895.    [Assented  to  13th 

June,  1898.] 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate  and  House  of 
Commons  of  Canada,  enacts  as  follows  : 

Short  title.    1.  This  act  may  be  cited  as  the  northwest  irrigation  act,  1898. 
Interpretation.    2.  In  this  act,  unless  the  context  otherwise  requires — 
Minister,    (a)  The  expression  " minister"  means  the  minister  of  the  interior; 
Department        ^  The  expression  1 '  department "  means  the  department  of  the 
interior  at  Ottawa ; 

Commissioner  ^e  exPressi°n  "commissioner"  means  the  commissioner 

of  public  works  for  the  Northwest  Territories ; 
Chief  engineer        ^  ^e  exPress^on  "chief  engineer"  means  the  chief  engineer 
and  surveyor  of  the  department  of  the  public  works  for  the  North- 
west Territories  ; 

Dominion  land  surveyor.      <e>  The  .  expression  "Dominion  land  surveyor" 
means  a  surveyor  duly  authorized,  under  the  provi- 
sions of  the  Dominion  lands  act,  to  survey  Dominion  lands; 

Company  ^  ^e  exPress^on  "company"  means  any  incorporated  company 
the  object  and  powers  of  which  extend  to  or  include  the  construction 
or  operation  of  irrigation  or  other  works  under  this  act,  or  the  carrying  on  there- 
under of  the  business  of  the  supply  or  the  sale  of  water  for  irrigation  or  other  pur- 
poses, and  includes  any  person  who  has  been  authorized  or  has  applied  for  authority 
to  construct  or  operate  such  works  or  carry  on  such  business,  or  who  has  obtained  a 
license  under  section  11  of  this  act,  and  also  includes  any  irrigation  district  incorpo- 
rated under  an  ordinance  of  the  Northwest  Territories ; 

(g)  The  expression  "  works"  means  and  includes  any  dykes,  dams,  weirs, 
01  s*    flood  gates,  breakwaters,  drains,  ditches,  basins,  reservoirs,  canals,  tunnels, 
bridges,  culverts,  cribs,  embankments,  headworks,  flumes,  aqueducts,  pipes,  pumps, 
and  any  contrivance  for  carrying  or  conducting  water  or  other  works  which  are 
authorized  to  be  constructed  under  the  provisions  of  this  act ; 

(h)  The  expression  "duty  of  water"  means  the  area  of  land 
Duty  of  watei .  a  un^  Q^  wa^er  wm  irrigate,  which  unit  is  the  discharge  of  one 

cubic  foot  per  second ; 

(i)  The  expression  "  licensee"  means  any  person  or  company  who  is 
*    granted  a  license  in  accordance  with  the  provisions  of  this  act. 

3.  This  act  shall  apply  to  the  Northwest  Territories,  except  the 
pp  l     l  n.    provjsionaj  districts  of  Yukon,  Mackenzie,  Franklin,  and  Ungava. 

4.  The  property  in  and  the  right  to  the  use  of  all  the 
lg  i  o  use  i\  a  ei  s.  wa^-er  a^  any  time  in  any  river,  stream,  water  course,  lake, 
creek,  ravine,  canon,  lagoon,  swamp,  marsh,  or  other  body  of  water  shall,  for  the 
purposes  of  this  act,  be  deemed  to  be  vested  in  the  Crown,  unless  and  until  and 
except  only  so  far  as  some  right  therein,  or  to  the  use  thereof,  inconsistent  with  the 
right  of  the  Crown,  and  which  is  not  a  public  right  or  a  right  common  to  the  public, 
is  established,  and,  save  in  the  exercise  of  any  legal  right  existing  at  the  time  of  such 
diversion  or  use,  no  person  shall  divert  or  use  any  water  from  any  river,  stream, 
water  course,  lake,  creek,  ravine,  canyon,  lagoon,  swamp,  marsh,  or  other  body  of 
water  otherwise  than  under  the  provision  of  this  act. 

,5.  Except  in   pursuance   of    some  agreement  or 
Rights    of    grantee    of   Ulldertaking  existing  at  the  time  of  the  passing  of 
Crown  lands.  thig  a^  nQ  grant  snall  be  hereafter  made  by  the 


25 


Crown  of  lands  or  of  any  estate,  in  such  terms  as  to  vest  in  the  grantee  any  exclusive 
or  other  property  or  interest  in  or  any  exclusive  right  or  privilege  with  respect  to  any 
lake,  river,  stream,  or  other  body  of  water,  or  in  or  with  respect  to  the  water  con- 
tained or  flowing  therein,  or  the  land  forming  the  bed  or  shore  thereof. 

6.  After  the  passing  of  this  act  no  right  to  the  per- 
Kigiit  to  n se  waters  may   manent  diversion  or  to  the  exclusive  use  of  the  water 
be  acq  mred  only  under  ,  ,  ,  ,  , 

1  J  in  any  river,  stream,  water  course,  lake,  creek,  ravine, 

11S  ac  *  canyon,  lagoon,  swamp,  marsh,  or  other  body  of  water, 

shall  be  acquired  by  any  riparian  owner  or  any  other  person  by  length  of  use  or 

otherwise  than  as  it  may  be  acquired  or  conferred  under  the  provisions  of  this  act, 

unless  it  is  acquired  by  a  grant  made  in  pursuance  of  some  agreement  or  undertaking 

existing  at  the  time  of  the  passing  of  this  act. 

'  7.  Everv  companv  or  person  who  holds  water  rights 

Persons  already  holding   of  a  clagg  gimilar  fo  ^  wMch  may  be  acquired 

a  right   must    obtain   under  tMg  ^  Qr  wh(^  with  or  without  authority,  has 

license.  constructed  or  is  operating  works  for  the  utilization  of 

water,  shall  obtain  a  license  under  this  act  before  the  first  day  of  July,  one  thousand 

eight  hundred  and  ninety-eight. 

2.  If  such  license  is  obtained  within  the  time  limited, 
If  license  is  not  obtained  the  exercige  of  such  rightg  mav  thereafter  be  continued, 
Within  stated  time.  and  guch  works3  may  be  carrieci  on  umjer  the  provisions 
of  this  act;  otherwise  such  rights  or  works,  and  all  the  interest  of  such  person  therein, 
shall,  without  any  demand  or  proceeding,  be  absolutely  forfeited  to  Her  Majesty,  and 
may  be  disposed  of  or  dealt  with  as  the  governor  in  council  sees  fit. 

3.  Except  in  case  of  applications  for  water  for  domestic 
Application  for  license.  purpogeS5  as  hereinafter  provided,  the  applications  for 
such  license  shall  be  made  in  the  same  manner  as  for  other  licenses  under  this  act,  and 
the  like  proceedings  shall  be  had  thereon  and  like  information  furnished  in  connec- 
tion therewith. 

8.  Any  water  the  property  in  which  is  vested  in  the 
Application  for  water    Crown  may  be  acquired  for  domestic,  irrigation,  or 
rights  which  are  rested    Qther  purposeg  upon  appiication  therefor  as  herein- 
ln    le  LiOT^n.  after  provided;  and  all  applications  made  in  accord- 

ance with  the  provisions  of  this  act  shall  have  precedence,  except  applications  under 
section  seven,  according  to  the  date  of  filing  them  with  the  commissioner. 

.  .  2.  The  purposes  for  which  the  right  to  water  may  be 

Water  rights  classified.  acquired  are  of  three  classes,  namely:  First,  domestic 
purposes,  which  shall  be  taken  to  mean  household  and  sanitary  purposes  and  the 
watering  of  stock,  and  all  purposes  connected  with  the  working  of  railways  or  fac- 
tories by  steam,  but  shall  not  include  the  sale  or  barter  of  water  for  such  purposes; 
second,  irrigation  purposes,  and  third,  other  purposes. 

.  9.  No  application  for  any  purpose  shall  be  granted 

Rights  of  riparian  pro-    where  the  proposed  use  of  the  water  would  deprive  any 
pile  oi s.  person  owning  lands  adjoining  the  river,  stream,  lake, 

or  other  source  of  supply  of  whatever  water  he  requires  for  domestic  purposes. 

.  10.  Any  person  contemplating  or  projecting  any  works 

re  lminarj  woik  by   ^^er  this  act  may,  upon  submitting  a  general  description 
iceiisee.  o^         workg  and  upon  payment  of  a  fee  of  three  dollars, 

obtain  from  the  chief  engineer  a  license  to  do  the  necessary  preliminary  work  in  con- 
nection with  the  location  of  such  works;  and  after  he  obtains  such  license  he  may, 
I       ,  with  such  assistants  as  are  necessary,  enter  into  and  upon  any 

®  *    public  or  private  lands  to  take  levels,  make  surveys,  and  do  other 

necessary  work  in  connection  with  such  location,  doing  no  unnecessary  damage. 
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11.  Every  applicant  for  license  under  this  act,  except  as 
Form  of  application.  hereinafter  provided,  shall  file  with  the  commissioner  the 
following  documents: 

Memori*  1        ^  ^  memorial,  in  duplicate,  on  forms  provided  by  the  commis- 

"    sioner,  in  which  the  applicant  shall  set  forth  his  name,  residence,  and 

occupation,  his  financial  standing,  the  source  from  which  water  is  to  be  diverted,  the 

point  of  diversion,  the  probable  quantity  of  water  to  be  used,  the  size  and  character 

of  the  works  to  be  constructed,  the  area  and  location  of  the  land  to  be  irrigated,  the 

value  of  such  land  in  its  present  state,  including  improvements,  the  probable  number 

of  consumers,  and  the  rate,  if  any,  to  be  charged  for  water  sold;  but  if  the  applicant 

.  is  an  incorporated  company,  the  memorial  shall  also 

It  applicant  is  an  mcor-    get  forth  the  nameg  of       directors  and  officers  and 

porated  company.  their  placeg  of  residencej  the  date  of  itg  incorporation, 
the  amount  of  the  company's  subscribed  capital,  the  amount  of  its  paid-up  capital, 
the  proposed  method  of  raising  further  funds,  if  needed,  and  the  purposes  for  which 
the  company  is  incorporated; 

(6)  An  application,  on  forms  provided  by  the  com- 
Application  to  cross  road    missionerj  for  the  right  to  construct  any  canal,  ditch, 
allowance  or  siirveyed    regervoirj  or  other  WOrks  referred  to  in  the  memorial, 
road  *  2"Pner*il  nl*in 

'  5  f      ■  across  any  road  allowance  or  surveyed  public  highway, 

which  may  be  affected  by  such  works; 

(c)  A  general  plan,  in  duplicate,  on  tracing  linen,  drawn  to  a  scale  of  not  less  than 
one  inch  to  a  mile,  showing  the  source  of  supply,  the  position  of  the  point  of  intake, 
the  location  of  the  main  canals  or  ditches,  the  tract  of  land  to  be  irrigated,  the  name 
of  the  owner  of  each  parcel  of  land  crossed  by  the  canal,  or  ditch,  or  by  any  reservoir 
or  other  works  connected  therewith,  or  to  be  irrigated  therefrom,  and  the  position 
and  area  of  all  ponds,  reservoirs,  and  basins  intended  to  be  constructed  for  the  storage 
of  water;  and 

Detail    lan        ^  ^  plan,  in  duplicate,  on  tracing  linen,  showing  in  detail  all 
*    head  works,  dams,  flumes,  bridges,  culverts,  or  other  structures  to  be 
erected  in  connection  with  the  proposed  undertaking. 

12.  In  the  case  of  all  ditches  or  canals  carrying  more 
Additional  plans  m  the   than  twenty.five  cubic  feet  of  water  per  second,  in 

case  ot  certain  canals.  addition  to  the  above  information,  the  applicants  shall 
furnish  the  following  maps  or  plans,  in  duplicate: 

(a)  A  longitudinal  profile  of  the  ditch,  showing  the  bottom  and  the  proposed 
service  water  line,  the  horizontal  scale  being  not  less  than  one  inch  to  four  hundred 
feet,  and  the  vertical  scale  not  less  than  one  inch  to  twenty  feet; 

(6)  A  plan  showing  cross  sections  at  a  sufficient  number  of  points  to  fully  illustrate 
all  the  different  forms  which  the  ditch  when  constructed  will  take,  particularly  on 
side  hills  or  elsewhere  where  any  portion  of  the  water  is  to  be  conveyed  in  fill.  When 
water  is  to  be  conveyed  in  cut,  there  shall  also  be  shown  on  this  plan  cross  sections 
at  points  where  the  shortest  horizontal  distance  from  either  side  of  the  bottom  of  the 
ditch  to  the  surface  of  the  ground  is  less  than  double  the  bottom  width  of  the  ditch 
at  that  point.  This  plan  shall  be  drawn  on  a  horizontal  and  vertical  scale  of  one  inch 
to  twenty  feet; 

.  (c)  Plans  of  any  dams,  cribs,  embankments,  or  other 

Plans  of  works  in  con.  workg  pr0posed  to  obstruct  any  river,  stream,  lake,  or 
nection  with  reservoirs.  Qther  source  of  water  suppiyj  0r  in  order  to  create  a 
pond,  reservoir,  or  basin  of  water  anywhere,  or  which  may  have  that  effect,  prepared 
on  a  longitudinal  scale  of  not  less  than  one  inch  to  one  hundred  feet,  and  for  cross 
sections  on  a  scale  of  not  less  than  one  inch  to  twenty  feet,  and  showing  what  material 
is  intended  to  be  used  and  how  placed  in  such  works.    The  timber,  brush,  stone, 
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brick,  or  other  material  used  in  such  works  shall  be  shown  in  detail  to  a  scale  of  not 

less  than  one  inch  to  four  feet ; 

_  ,  (d)  Cross-section  maps  or  plans  showing  the  surface 

Plans  of  grounds  under     f 1       ,         ,  .        ,    .  - 

°       .  ot  the  ground  under  such  pond,  reservoir,  or  basm  of 

i*eservoi  rs 

water,  and  also  the  surface  of  the  water  proposed  to  be 
held  therein ;  the  horizontal  scale  of  the  said  maps  or  plans  shall  be  not  less  than 
one  inch  to  one  hundred  feet,  and  the  vertical  scale  shall  be  not  less  than  one  inch  to 
twenty  feet,  and  a  sufficient  number  of  lines  of  levels  shall  be  shown,  so  that  the 
contents  of  the  pond,  reservoir,  or  basin  of  water  may  be  accurately  determined.  If 
the  maps  or  plans  show  the  levels  by  contour  lines,  they  shall  be  on  a  scale  suffi- 
ciently large  that  the  contour  lines  shall  show  a  vertical  distance  between  them  not 
exceeding  one  foot.  The  maps  or  plans  shall  have  sufficient  information  to  show 
clearly  the  property  likely  to  be  effected  by  the  creation  of  such  ponds,  reservoirs,  or 
basins  of  water,  and  the  manner  in  which  affected,  and  shall  show  in  detail,  on  a 
scale  of  not  less  than  one  inch  to  four  feet,  the  proposed  manner  of  controlling  and 
drawing  off  the  water  from  any  such  pond,  reservoir,  or  basin. 

13.  The  memorials  and  plans  filed  as  above  pre- 
Memorials  and  plans  to    SCTibed;  or  a  trUe  copy  thereof ,  shall  be  open  for  exami- 
be  open  for  inspection.     nation  by  the  public  at  all  times  in  the  department  and 
at  the  office  of  the  commissioner  at  Kegina. 

14.  In  any  case  in  which  he  thinks  proper,  the  minister 
Filing  elsewhere.  may  direct  that  a  copy  of  the  memorial  and  plans  shall  be  filed 
in  such  other  place  or  with  such  other  official  or  person  as  he  names  for  that  purpose, 
and  such  copy  also  shall  be  open  to  public  inspection. 

15.  Public  notice  of  the  filing  of  the  memorial  and 
Public  notice  of  appli-    pljmg  ghaU  f orthwith  be  given  by  the  appiicant  m  SOme 

ca  10U*  newspaper  published  in  the  neighborhood,  to  be  named 

by  the  commissioner,  not  less  than  once  a  week  for  a  period  of  thirty  days,  within 
which  time  all  protests  against  granting  the  rights  applied  for  shall  be  forwarded  to 
the  minister,  and  such  notice  shall  contain  a  statement  of  the  nature  of  the  rights 
applied  for,  and  the  general  character  and  location  of  the  proposed  works. 

L  2.  The  minister,  after  considering  all  protests  filed, 

Protests  to  be  considered  authorize,  as  hereinafter  provided,  the  construe- 

liv  in  i  li  i  ei* 

tion  of  the  proposed  works,  with  such  changes  or 
variations  as  he  deems  necessary. 

16.  The  memorial  and  plans  filed  with  the  commis. 
Memorial  and  plans  to  be  ag  herein  provided>  shall  be  examined  by  the 
examined  and  approved.  cMef  engmeer?  ancL  after  baving  been  approved  by  him, 
one  copy  shall  be  forwarded  for  record  purposes  in  the  Department;  and  upon  the 
receipt  of  such  memorial  and  plans,  properly  approved,  together  with  a  certificate  that 
the  proper  notice  of  the  filing  of  such  memorial  and  plans  has  been  published,  and 
that  permission  has  been  granted  by  the  commissioner  to  construct  such  works  across 
road  allowances  or  surveyed  public  roads  affected  thereby,  the  minister  may  authorize 
the  construction  of  the  proposed  works,  fixing  in  such  authorization  a  term  within 
which  the  construction  of  the  works  is  to  be  completed. 

2.  Any  changes  and  variations  ordered  by  the  rnin- 
Cnanges  in  plans  to  be   ister  regarding  the  plans  of  the  proposed  works  must 

be  filed  by  the  applicant  in  the  office  of  the  commis- 
sioner, and  shall  form  a  portion  of  the  record  open  for  public  inspection. 

^  3.  No  material  deviation  from  the  plans  filed  shall  be 

ei  iati on  fiom  plans.  made  without  permission,  and  any  question  arising  as  to 
whether  any  deviation  is  material  or  otherwise  shall  be  decided  by  the  chief  engineer, 
or  such  other  officer  as  the  minister  designates. 
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IT.  In  the  case  of  applications  for  water  for 
l  lng"  p  ans^  may  e  ^omestic  or  irrigation  purposes  the  minister  may,  if  he 
waiyed  in  certain  cases.    geeg  ^  waiye  the  necessity  f or  filing  the  plans  squired 

by  section  eleven  of  this  act,  and  may  require  the  applicants  to  file  a  memorial  only; 
but  he  may  order  that  such  memorial  shall  contain  all  the  information  necessary  to 
a  full  and  complete  understanding  of  the  rights  applied  for. 

18.  Any  works  authorized  under  this  act  shall,  if  the 
P  '    minister  so  determines,  be  constructed,  subject  to  inspection 

during  construction  by  the  chief  engineer,  or  any  other  officer  to  be  named  by  the 
minister;  and  the  cost  of  such  inspection,  or  such  portion  thereof  as  the  minister 
decides,  shall  be  borne  by  the  person  or  company  constructing  such  works. 

2.  Should  any  person  residing  on  or  owning  land  in 
Inspection  on  application  ^  neighborhood  of  any  workSj  either  compieted  or  in 
of  proprietor  near  works.  courge  of  constmctioilj  apply  to  the  minister  in  writing, 
desiring  an  inspection  of  such  works,  the  minister  may  order  an  inspection  thereof. 

3.  The  minister  may  require  the  applicant  for  inspec- 
Deposit  to  be  made  by  ap-   tion  tQ  make  a  depogit  of  such  gum  of  money  as  the 

^  *  minister  thinks  necessary  to  pay  the  expenses  of  an 

inspection,  and  in  case  the  application  appears  to  him  not  to  have  been  justified, 

may  cause  the  whole  or  part  of  the  expenses  to  be  paid  out  of  such  deposit. 

.  4.  In  case  the  application  appears  to  the  minister 

Enforcing    payment    of  tQ  haye  feeen  juHtifled  he        order  the        n  or 

COSTS 

company  to  pay  the  whole  or  any  part  of  the  expenses 
of  the  inspection,  and  such  payment  may  be  enforced  as  a  debt  due  to  Her  Majesty. 

5.  Upon  any  inspection  under  the  provisions  of  this 
Works  to  be  made  secure.  gection  the  mmister  may  order  the  person  or  company 
to  make  any  addition  or  alteration  which  he  considers  necessary  for  their  security  to 
or  in  any  works  of  the  person  or  company,  and  noncompliance  with  such  order  may 
be  dealt  with  in  the  same  manner  as  is  provided  with  respect  to  an  order  of  the 
minister  under  section  forty  of  this  act. 

6.  Provided,  that  where  under  section  seventeen  the  minister  waives  the  necessity 
for  plans  this  section  shall  not  apply. 

19.  The  person  or  company,  immediatelv  after  the 
When  work  maybe  com-   receipt  of  the  authorization,  may  proceed  with  the 

menced.  construction  of  the  works  authorized,  and  for  the  pur- 

poses of  such  construction  shall  have  the  powers  conferred  by  the  railway  act  upon 
railway  companies,  so  far  as  the  same  are  applicable 
Powers  under  c.  -9  of   tQ  the  undertaking  of  the  person  or  company  and  are 
1^88.  not  inconsistent  with  the  provisions  of  this  act  or  with 

the  authority  given  to  the  person  or  company,  the  provisions  conferring  such  powers 
being  taken  for  this  purpose  to  refer  to  any  work  of  the  person  or  company  where  in 
the  said  act  they  refer  to  the  railway. 

20.  The  construction  of  any  work  authorized  under 
Time  ^  for    commencing"   tMg  ftct  ghaU  be  commenced  not  later  than  two  months 

works  limited.  after  the  date  of  the  auth0rization,  unless  such  two 

months  expire  between  the  first  day  of  November  and  the  first  day  of  May  following, 
in  which  case  the  time  of  commencement  shall  not  be  later  than  the  first  day  of  May 
following,  and  shall  proceed  continuously  until  sufficiently  completed  to  supply 
water  to  all  applicants  within  the  area  described  in  the  authorization,  provided  there 
is  sufficient  water  available  for  that  purpose;  and  the  minister,  or  such  officer  as  he 
designates,  shall  be  the  sole  arbiter  as  to  whether  the  work  is  being  prosecuted  with 
sufficient  vigor. 

.  2.  Should  any  unforeseen  disaster  intervene  to  pre- 

Extension  oftime  in  case   yent  thg  congtmction  or  compietion  of  the  works 
of  disaster.  within  the  time  limited,  or  for  any  other  reasons 


29 


which  he  deems  sufficient,  the  minister  may  authorize  an  extension  of  time  for  the 

commencement  or  completion  of  the  works. 

3.  Upon  the  expiration  of  the  time  limited  for  the 

Forfeiture  of  right  if  compieti011 0f  the  works  the  rights  granted  to  the  person 
it  oiks  aie^  not  coin-  or  COmpany  shall  cease  and  determine,  except  in  so  far 
pleted  within  time  lini-  ag  they  are  necessary  for  effectually  operating  the 
^e(**  works  then  completed;  and  any  works  at  the  date  of 

such  forfeiture  constructed  or  acquired  may  be  taken  over  and  operated  or  disposed 

of  by  the  minister  in  the  manner  and  upon  the  terms  hereinafter  provided. 

21.  Lands  required  for  the  works  of  the  person  or  corn- 
Power  to  take  lands.   pan^  ag  ghown  by  the  mapg  and  plang  filed^  in  whom80_ 

ever  they  are  vested,  whether  in  Her  Majesty  or  in  any  person  or  company  under 
this  act,  or  in  any  railway  company,  or  in  any  other  person  whomsoever,  or  any 
interest  in  or  right  or  privilege  with  regard  to  such  land  which  is  so  required,  may 
be  taken  and  acquired  by  the  person  or  company ;  and  to  this  end  all  the  provisions 
of  The  Railway  Act  which  and  so  far  as  they  are  applicable  to  such  taking  and 
acquisition,  shall  apply  as  if  they  were  included  in  this  act,  the  minister  of  the 
interior  and  the  department  of  the  interior  being  substituted  for  the  minister  of  rail- 
ways and  canals  and  the  department  of  railways  and  canals,  respectively,  wherever 
in  the  provisions  of  the  said  act  the  latter  minister  and  department  are  referred  to: 
Provided,  That  the  minister  of  the  interior  may  impose  such  terms  and  conditions  as 
he  thinks  proper  in  the  public  interest  in  connection  with  the  acquisition  under  this 
section  of  any  lands  which  are  vested  in  any  person  or  company  under  this  act,  or 
in  any  railway  company,  or  of  any  interest  in  such  lands  or  any  right  or  privilege 
affecting  such  lands. 

2.  All  the  provisions  of  The  Railway  Act  which  are 
Compensation   for  dam-   applicable  ahall  in  like  manner  apply  to  flxing  the 

a^eS*  amount  of  and  the  payment  of  compensation  for  dam- 

ages to  lands  arising  out  of  the  construction  or  maintenance  of  the  works  of  the 
person  or  company  or  the  exercise  of  any  of  the  powers  granted  to  the  person  or 
company  under  this  act. 

22.  All  maps,  plans,  and  books  of  reference  showing 
Maps,  etc.^to^he^certifled    my  landg  Qther  than  Qrown  landg  necessary  to  be 

acquired  under  the  provisions  of  this  act,  by  any  per- 
son or  company  for  right  of  way  or  for  any  purpose  in  connection  with  the  construc- 
tion and  maintenance  of  their  works,  must  be  signed  and  certified  correct  by  a  duly 
qualified  Dominion  land  surveyor.  Such  maps,  plans,  and  books  of  reference  shall 
be  prepared  in  duplicate,  and  one  copy  shall  be  filed  in  the  office  of  the  commissioner 
and  the  other  registered  by  the  applicant  in  the  land  titles  office  for  the  registration 
district  within  which  the  lands  affected  by  such  surveys  are  situated. 

11+  ^ne  mmister  or  such  officer  as  he  designates 

Disputes  as  to  lands  taken.    gha^  in  cage  of  digpute)  be  the  gole  arbiter  as  to  the 

area  of  land  which  may  be  taken  by  the  person  or  company  without  the  consent  of 
the  owner  for  any  purpose  in  the  construction  or  maintenance  of  their  works. 

24.  Upon  the  expiration  of  the  time  mentioned  in 
Inspection  of  works  on  the  authorization  for  the  construction  of  any  works,  or 
completion  and  issue  of  at  any  time  before  guch  date?  if  the  constmction  is 
certificate  lor  license.  sooner  completed,  an  inspection  shall  be  made  by  the 
chief  engineer  or  such  other  officer  as  the  minister  appoints;  and  a  certificate  shall 
be  issued  by  the  chief  engineer  and  be  forwarded  to  the  department,  setting  forth 
that  the  works  have  been  completed  in  accordance  with  the  application,  that  the 
right  of  way  for  the  works  has  been  obtained,  that  agreements  have  been  entered 
into  for  the  supply  of  water  for  the  irrigation  of  lands  which  are  not  the  property  of 
the  applicant,  and  that  the  works  as  constructed  are  capable  of  carrying  and  utiliz- 
ing a  stated  quantity  of  water. 
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2.  Upon  receipt  of  such  certificate  the  minister  shall  issue  a  license  to 
License.  ^e  applicant  for  the  quantity  of  water  to  which  he  is  entitled,  and  such 
license  shall  be  recorded  in  the  office  of  the  commissioner  at  Regina. 

25.  Licensees  shall  have  priority  among  themselves  accord- 
Priority  of  right.  ing  tQ  the  numker  0f  their  licenses,  so  that  each  licensee  shall 
be  entitled  to  receive  the  whole  of  the  supply  to  which  his  license  entitles  him 
before  any  licensee  whose  license  is  of  a  higher  number  has  any  claim  to  a  supply; 

and  if  a  complaint  is  made  to  the  minister,  or  to  an  offi- 
Settlement  of  disputes.   cer  authorized  by  him  to  receive  such  complaints,  that 

any  licensee  is  receiving  water  from  a  source  of  supply  to  which  another  licensee  is 

entitled  by  virtue  of  priority  of  right,  and  that  the  licensee  having  such  priority  of 

right  is  not  receiving  the  supply  to  which  he  is  entitled,  some  officer,  to  be  named 

by  the  minister  or  the  officer  to  whom  complaint  is  so  made,  as  the  case  may  be, 

shall  inquire  into  the  circumstances  of  the  case,  and,  if  he  finds  that  there  is  ground 

for  the  complaint,  shall  cause  the  headgates  of  the  ditch  or  other  works  of  the 

licensee  who  is  receiving  an  undue  supply  of  water  to  be  closed,  so  that  the  supply 

to  which  the  other  licensee  is  entitled  shall  pass  and  flow  to  his  works. 

.    _.        _       26.  AVhen  anv  works  for  carrving  water  are  not  of 
Licensee's  rights  limited   gufficient  capac(ty  to  carry  the  quantity  of  water 

by  capacity  of  works.  acquired  by  their  owner,  his  exclusive  right  shall  be 
limited  to  the  quantity  which  such  ditch,  flume,  or  other  contrivance  is  capable  of 
carrying;  and  in  case  of  dispute  as  to  such  quantity  the  minister  may  order  an 
inspection  of  the  works;  and  the  report  and  finding  of  the  inspecting  officer  as  to  the 
capacity  thereof  shall,  for  the  purpose  of  this  section,  be  final  and  conclusive. 

27.  When  the  land  to  be  irrigated  by  the  water 
Cancellation  of  license  granted  to  a  licensee  is  land  for  which  lettera  patent 
and  reservation  ot  water  from  the  CrQwn  haye  not  been  i88uedj  being  held  by 
right  in  certain  cases.  the  licensee  under  a  homestead  or  other  conditional 
entry  or  a  lease  in  accordance  with  the  provisions  of  the  Dominion  land  act,  or  under 
an  agreement  to  purchase  such  land,  the  license  for  such  water  shall  be  canceled 
upon  receipt  by  the  minister  of  a  certificate  of  the  cancellation  of  such  homestead 
or  other  conditional  entry,  lease,  or  sale  agreement;  but  the  water  right  necessary 
for  the  irrigation  of  such  land  may  be  reserved  for  such  time  as  the  minister 
determines,  and  may  be  disposed  of,  together  with  all  works  connected  therewith, 
to  the  next  ocoupant  or  purchaser  of  such  land,  upon  such  terms  and  conditions  as 
the  minister  determines;  and  the  new  license  issued  for  such  water  shall  have  the 
same  number  and  hold  the  same  priority  of  right  as  the  original  or  canceled  license. 

2§.  Every  person  and  every  company,  and  the 
Information    to    be    af-    officers  and  direct0rs  thereof/ shall  afford  to  any 
forded    to    inspecting   inspecting  officer  such  information  as  is  within  their 
engineer.  knowledge  and  power  in  all  matters  inquired  into  by 

him,  and  shall  submit  to  such  inspecting  officer  all  plans,  specifications,  drawings, 
and  documents  relating  to  the  construction,  repair,  or  state  of  repairs  of  the  works, 
or  any  portion  thereof. 

Proof  of  his  authority.       2'  The  Production  of  instructions  in  writing  signed 
by  the  minister  or  his  deputy  or  the  secretary  of  the 
department  of  the  interior  shall  be  sufficient  evidence  of  the  authority  of  such 
inspecting  officer. 

29.  Every  person  who  willfully  obstructs  an  in- 
Penalty  for  obstructing   gpecting  offi"cer  in  the  execution  of  his  duty  shall  be 
liable,   on  summary  conviction,  to  a  penalty  not 
exceeding  twenty  dollars,  or  to  imprisonment  for  a  term  not  exceeding  two  months, 
with  or  without  hard  labor,  or  to  both. 
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30.  Every  person  who  interrupts,  molests,  or  hinders 
Penalty  foi   obstructing"    -n  ^  wor^  any  engineer  0r  Dominion  land  surveyor 

engineei  01  surveyer.  engaged  in  making  surveys  or  levels,  or  in  other  opera- 
tions in  connection  with  any  work  authorized  under  this  act,  is  guilty  of  an  offence, 
and  liable,  on  summary  conviction,  to  a  penalty  not  exceeding  twenty  dollars,  or  to 
imprisonment  for  a  term  not  exceeding  two  months,  or  to  both. 

31.  Every  person  who  willfully,  without  authority, 
Penalty  for  improper  di-    takeg  Qr  divertg  any  water  from  any  river?  gtream> 

version  by  any  person.      Qr  other  watergj  or'  from  any  workg  authorized  under 

this  act,  or  who  takes  or  diverts  therefrom  any  greater  quantity  of  water  than  he  is 

entitled  to,  is  guilty  of  an  offence,  and  liable,  upon  summary  conviction,  to  a  fine 

not  exceeding  five  dollars  per  day  or  fraction  of  a  day  for  each  unit  or  fraction  of  a 

unit  of  water  improperly  diverted,  or  to  imprisonment  for  a  term  not  exceeding 

thirty  days,  or  to  both  and  upon  indictment  to  a  fine  not  exceeding  five  dollars  per 

day  or  fraction  of  a  day  for  each  unit  or  fraction  of  a  unit  of  water  improperly 

diverted,  or  to  imprisonment  for  a  term  not  exceeding  thirty  days,  or  to  both. 

32.  No  licensee  shall  divert  more  water  than  the 
Penalty  for  ™proper         quantity  actually  granted  by  hiS  license,  and  any 

^eision  o  wa  er.  licensee  so  doing  shall  be  guilty  of  an  offence  punisha- 
ble on  summary  conviction  by  a  fine  not  exceeding  five  dollars  per  day  or  fraction  of 
a  day  for  each  unit  or  fraction  of  a  unit  of  water  so  diverted. 

2.  In  case  of  dispute  as  to  the  quantity  of  water 
Disputes  as  to  quantity    diyerted<  the  minister  may  order  an  inspection  of  the 

of  water  diverted.        WQrkg  of  the  licengee  by  an  officer  named  by  bim  for 

that  purpose  and  for  the  purposes  of  this  section ;  the  report  and  finding  of  such  offi- 
cer as  to  the  quantity  diverted  shall  be  final  and  conclusive. 

,        33.  When  any  licensee  abandons  or  ceases  to  use  or 
Forfeiture^  of  licensee  s    wagtes  any  WSiters  to  which  his  iicense  entitles  him, 
lights  bj  waste  oi  non-    and  an^  charge  of  such  abandonment  or  ceasing  to  use 
usei "  or  wasting  waste  water  is  made  to  the  minister,  such 

charge  may  be  inquired  into  by  him  or  by  any  person  or  officer  appointed  by  him 
for  that  purpose;  and  the  minister,  if  he  deems  just  and  proper,  may  by  order 
declare  a  forfeiture  of  the  license,  and  the  license  so  ordered  or  declared  to  be  for- 
feited shall  be  canceled  and  shall  cease  and  determine. 

^.         ,    „        ,  34.  Any  licensee  shall  dispose  of  any  surplus  water 

Disposal  of  surplus  water    n     •      •  *  n  ■        n  T  .       ,  ,  .  -, 

t         liei  ts  flowing  m  his  works  which  is  not  being  utilized  or 

■V*     1  used  for  the  purposes  authorized  to  any  person  apply- 

ing therefor  for  irrigation  purposes  and  tendering  payment  for  one  month  in  advance 
at  the  regular  prices. 

^  .  _  ,.  2.  Persons  so  applying  shall  pay  an  amount  equal  to 

Payment  bv  applicant.  ,  £  X        ^  -   j±  ,i 

F1  the  cost  and  expense  of  the  works  required  to  convey  the 

surplus  water  to  them,  or  shall  themselves  construct  such  works;  and  until  this  is 
done  the  delivery  of  surplus  water  need  not  be  made. 

_       ...  ...        3.  When  the  necessary  works  have  been  con- 

Quantity  of  water  to  which   gtmcted  and  the  payment  or  tender  herein  pr0Yided 

applicant  is  entitled.  for  hag  been  made?  the  appiicant  shan  be  entitled  to 
the  use  of  so  much  of  the  surplus  water  as  such  works  have  the  capacity  to  carry. 

.  4.  Nothing  in  this  section  shall  be  construed  to  give  to  any  person 

acquiring  the  right  to  use  surplus  water  any  right  to  said  surplus 
water  when  it  is  needed  by  the  licensee  for  the  purposes  authorized,  or  to  waste  or 
sell  or  dispose  thereof  after  being  used  by  him,  or  shall  prevent  the  original  owners 
from  retaking,  selling,  or  disposing  thereof  in  the  usual  or  customary  manner  after 
it  has  been  so  used  as  aforesaid. 
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.  .         35.  No  licensee  undertaking  to  sell  water  conveyed 

No  discrimination  in   by  hig  workg  subsequent  to  the  firgt  four  years 

prices  alter  stated  time.  after  the  construction  of  such  workg  as  are  neCessary  to 
convey  the  water  to  the  user,  discriminate  between  the  users  of  such  water  regarding 
the  price  thereof. 

2.  If  from  any  cause  the  whole  amount  of  water 
If  supply  of  water  is  insuf-   agreed  tQ  be  supplied  by  a  licensee  is  not  available, 

then  each  user  shall  have  furnished  to  him  by  the 
licensee  so  much  water  as  shall  bear  to  the  available  water  the  same  proportion  as 
his  usual  supply  bears  to  the  whole  amount  agreed  to  be  furnished. 
^  3.  Any  licensee  violating  these  provisions  shall  be  guilty  of  an  offence 

J  *  against  this  act  and  liable  upon  summary  conviction  to  a  fine  not  exceed- 
ing one  thousand  dollars  for  each  and  every  such  offence,  or  to  imprisonment  for  a 
period  not  exceeding  two  months,  or  to  both. 

36.  The  minister  may  grant  to  any  licensee  the  right  to  store 
'        ?  *    for  irrigation  purposes  during  periods  of  floods  or  high  water, 

or  during  those  portions  of  the  year  when  water  is  not  required  for  irrigation  pur- 
poses, any  water  not  being  used  during  such  periods. 

2.  Should  there  be  any  works  for  the  carriage  of 
Ltilization  for  the  pur-   water  wMch  are  not  beiRg  utilized  to  their  full  capac_ 

pose  of  existing  works.  ity  by  their  owner?  and  which  can  with  advantage  be 
utilized  to  carry  the  whole  or  any  portion  of  the  water  desired  to  be  stored  any  por- 
tion of  the  distance  it  is  required  to  be  so  carried  or  conducted,  without  interfering 
with  the  use  made  of  the  said  works  by  their  owner,  then  the  said  works  shall  be 
placed  at  the  disposal  of  the  licensee  desiring  to  so  use  it;  and  if  the  parties  can  not 
agree  upon  the  compensation  to  be  paid  for  such  service,  the  minister  may  fix  the 
rate  to  be  paid  therefor. 

37.  Any  person  or  company  constructing  any  works  under 
Highway  crossings.    the  provjgions  0f  ^  act         durmg  sucn  construction,  keep 

open  for  safe  and  convenient  travel  all  public  highways  theretofore  publicly  traveled 
as  such,  when  they  are  crossed  by  such  works,  and  shall,  before  water  is  diverted 
into,  conveyed,  or  stored  by  any  such  works  extending  into  or  crossing  any  such 
highway,  construct,  to  the  satisfaction  of  the  minister,  a  substantial  bridge,  not  less 
than  fourteen  feet  in  breadth,  with  proper  and  sufficient  approaches  thereto,  over 
such  works ;  and  every  such  bridge  and  the  approaches  thereto  shall  be  alwTays  there- 
after maintained  by  such  person  or  company. 

3§.  Under  this  act  the  discharge  of  one  cubic  foot  of 
Unit  of  measurement.  water  per  second  shall  be  the  unit  of  measurement  of  flow- 
ing water,  and  the  cubic  foot  or  acre-foot  the  unit  of  measurement  of  quantity.  The 
acre-foot  is  equivalent  to  forty-three  thousand  five  hundred  and  sixty  cubic  feet. 
Annual  return  by  com-  39'  ComPanies  obtaining  a  license  under  this  act 
______  shall,  on  or  before  the  thirty-first  day  of  January  in 

Pan  >  .  mm.* 

each  year,  make  a  return  to  the  minister,  attested  by 
the  oath  of  its  president  and  secretary,  for  the  year  ending  the  thirty-first  day  of 
December  preceding,  showing: 

The  amount  expended  on  construction; 

The  amount  expended  on  repairs; 

The  amount  received  from  shareholders; 

The  amount  of  bonds  issued ; 

The  amount  received  for  water  supplied  for  irrigation; 

The  amount  received  from  other  sources; 

The  amount  of  dividend  declared  and  paid; 

The  amount  of  capital  stock  authorized; 

The  amount  of  capital  stock  subscribed; 

The  amount  of  capital  stock  paid  up  to  date; 
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The  amount  of  bonded  indebtedness; 
The  amount  bonds  sold  for; 
The  rate  of  interest  bonds  bear; 

The  amount  of  indebtedness  other  than  bonds,  and  the  rate  of  interest  such  indebted- 
ness is  bearing; 
The  cost  of  management; 

A  statement  of  the  works,  and  their  extent  and  character; 
The  number  of  miles  of  canals,  ditches,  etc. ; 
The  number  of  users; 

The  number  of  acres  actually  under  irrigation; 

The  number  of  acres  of  irrigable  land  in  the  system; 

The  names  of  officers  and  employees; 

The  proposed  extensions  during  ensuing  years  and  the  acreage  to  be  covered 
thereby; 

Such  other  data  as  the  governor  in  council  sees  fit  to  order. 

2.  Attached  to  such  annual  return  shall  be  a  copy  of  the  by- 
^        ^"        *    laws  of  the  company,  showing  all  amendments  thereto  during 
the  year  covered  by  the  said  return. 

3.  The  returns  required  by  this  section  may  be  waived  by  the  minis- 
*       "    ter  in  the  case  of  a  private  person  supplying  water  solely  to  himself. 

40.  When  a  complaint,  under  oath  of  the  corn- 
Order  by  minister  in  case     lainant  and  of  at  leagt  one  witness,  is  made  to  the 

of    complaint    against.-,  ..        ^  £ 

1  °  minister  or  the  commissioner  by  a  consumer  of 

licensee 

water  who  has  paid  his  rates,  that  a  licensee  who 
has  engaged  or  is  under  obligation  to  supply  him  with  water  is  failing  to  do  so,  or  is 
failing  to  keep  his  works  in  proper  condition,  the  minister  or  some  person  or  officer 
appointed  by  him  for  the  purpose  may  make  immediate  inquiry  and  take  all  neces- 
sary steps  to  'ascertain  the  truth  of  the  complaint,  and,  if  he  considers  the  com- 
plaint established,  may  order  and  direct  that  the  licensee  shall  take  forthwith  such 
action  as  he  considers  necessary  in  order  as  far  as  possible  to  remove  the  cause  of 
complaint. 

.  .  2.  If  the  licensee  fails  to  obey  such  order,  the  minister 

Kelerence  to  judge.  gha]1  forthwith  igsue  a  certificate  to  that  effect,  reciting  all 
the  facts,  which  certificate  being  presented  to  the  judge  of  the  supreme  court  for  the 
judicial  district  within  which  such  works  lie,  the  judge  shall  hear  and  determine  the 
matter  in  a  summary  manner,  and  shall  order  the  licensee  to  proceed  with  all  dis- 
patch to  take  such  measures  as  he  considers  necessary  in  the  premises ;  and  refusal 

or  neglect  to  obey  any  order  made  by  a  judge  under 
Kelusal  to  obey  order  ol  tMg  gection  may  be  treated  and  pimished  as  con- 

J    ®  *  tempt  of  court,  and  such  other  proceedings  may  be 

had  and  taken  thereon  as  in  the  case  of  noncompliance  with  any  other  mandatory 
order  of  the  said  court  or  a  judge  thereof. 

.                          41.  The  governor  in  council  may  authorize  two  or 
ma  gama  ion  o  compa-   more  companies,  whose  works  are  contiguous,  to  unite 
nies*                 and  form  one  company,  with  a  view  to  providing 
increased  water  supply  and  extending  their  works,  when  he  is  satisfied  that  the 
holders  of  more  than  fifty  per  cent  of  the  capital  stock  of  each  company  are  in  favor 
of  the  union,  that  users  dependent  upon  the  water  supply  will  not  be  injured,  and 
that  the  companies  to  be  united  have  the  necessary  financial  means  for  carrying  out 
the  proposed  undertaking,  the  same  particulars  being  furnished  to  the  governor  in 
council  as  are  required  to  be  furnished  upon  an  application  for  authorization  to  con- 
struct works  under  this  act;  and  public  notice  of  the  authorization  of  the  united  com- 
panies and  their  proposed  works  shall  be  given  in  the  manner  prescribed  in  the  case 
of  an  application  under  section  fifteen. 
15012— No.  96—01  3 
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42.  The  minister  or  anyone  specially  authorized  by 
Minister  may  issue  sum-   him  may>  when  hg  deemg  it  neceggary  for  the  satis. 

mons.  factory  carrying  out  of  the  provisions  of  this  act  or  the 

regulations  to  be  framed  under  it,  summon  before  him  any  person  by  subpoena, 
examine  such  person  under  oath,  and  compel  the  production  of  papers  and  writings; 

.  and  for  neglect  to  obey  such  summons  or  refusal  to 

Penalty  for  disobeying  it.  giye  evidenc6j  or  to  produce  the  papers  or  writings 

demanded  of  him,  the  minister  or  the  person  authorized  may,  by  warrant  under  his 
hand,  order  the  person  in  default  to  be  imprisoned  in  the  nearest  common  jail  as  for 
contempt  of  court,  for  a  period  not  exceeding  fourteen  days. 

43.  All  affidavits,  oaths,  solemn  declarations,  or 
Before   whom    affidavits    affirmations  required  to  be  taken  under  this  act  or  any 

may  be  taken.  regulations  made  thereunder,  may  be  taken  before  the 

chief  engineer,  or  any  persons  specially  authorized  by  the  minister  to  take  them,  or 
any  other  persons  authorized  to  take  affidavits  in  the  Northwest  Territories;  and 
the  minister  may  require  any  statement  called  for  under  this  act,  or  under  any  such 
regulation,  to  be  verified  by  oath,  affidavit,  affirmation,  or  declaration. 

44.  The  minister  may  take  such  steps  as  he  deems 
Minister  may  order  sur-    necesgary  at  any  time  to  secure  a  complete  or  partial 

vej  s,  e  c.  survey  of  the  sources  of  the  water  supply  for  irrigation 

and  other  purposes,  with  an  estimate  of  the  extent  and  location  of  irrigable  lands, 
and  of  the  site  or  sites  suitable  for  ponds,  basins,  and  reservoirs  for  water  storage,  and 
may  reserve  lands  forming  such  sites  from  general  sale  and  settlement  and  dispose 
thereof  by  sale  or  lease  to  be  utilized  for  purposes  within  the  purview  of  this  act. 
He  may  also  take  such  steps  as  he  thinks  necessary  to  protect  the  sources  of  water 
supply  and  to  prevent  any  act  likely  to  diminish  or  injure  the  said  supply. 

45.  The  minister  may  from  time  to  time  authorize 

High-water  marks,  analy-   the  egtablishing  in  riverSj  streams,  lakes,  and  other 

cm  of  Tviitei*  etc 

'      *  waters,  water  gages  for  computing  the  approximate 

volume  and  discharge  of  waters,  the  placing  of  high-water  marks  on  rivers  and 

•streams,  lakes,  and  other  waters  when  in  flood,  the  taking  of  steps  for  securing 

analyses  of  the  water  of  rivers,  streams,  lakes,  and  other  waters,  and  the  adopting  of 

such  other  measures  and  proceedings  for  promoting  the  beneficial  use  of  water,  and 

for  controlling  and  regulating  the  diversion  and  the  application  thereof  as  he  finds 

necessary  and  expedient  and  as  are  consistent  with  the  provisions  of  this  act. 

Expropriation  of  works      46'  The  governor  in  council  may,  if  in  the  public 

by  Government  interest  it  is  at  any  time  aeemed  advisable  so  to  do,  take 

over  and  operate  or  otherwise  dispose  of  the  works  of 

Proviso    an^  ^censee  authorized  under  this  act:  Provided,  That  compensation  shall 

be  paid  for  such  works  at  their  value — such  value  to  be  ascertained  by 

reference  to  the  exchequer  court,  or  by  arbitration,  one  arbitrator  to  be  appointed 

by  the  governor  in  council,  the  second  by  the  licensee,  and  the  third  by  the  two  so 

appointed,  or  in  case  these  can  not  agree  as  to  the  third  arbitrator,  by  the  exchequer 

court — and  in  estimating  such  value  the  court  or  the  arbitrators  may  take  into  account 

the  expenditure  of  the  licensee  and  interest  on  such  expenditure,  and  the  value  of 

Proviso     its  property,  works,  and  business:  Provided  also,  That  no  person  who  at 

such  date  is  using  the  water  of  the  said  works  shall  be  deprived  of  the  quan- 

.        tity  of  water  he  is  entitled  to :  Provided  further,  That  in  any  such  case  the 

i  o^  ISO.    g0vernor  m  council  shall  have  due  regard  to  the  claims  to  consideration 

of  any  persons  who  have  prepared  or  have  in  course  of  preparation  any  land  to  be 

supplied  with  water  by  the  works  taken  over. 

B   law  of  cm    n  ^e  ^^aws  anc*  regmafi°ns  of  companies  operating 

)-  aws  o  compan).    ^^j.  ^s  act  gnan  noi  contain  anything  contrary  to  the 
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true  intent  and  meaning  of  this  act,  and  shall  be  subject  to  revision  and  approval 
by  the  minister;  and  no  tariff  of  charges  for  water  furnished  by  any  company  shall 
come  into  operation  until  it  has  been  approved  by  the  minister. 
Issue  of  bonds  by  com-      48<  An>"  comPany  authorized  under  this  act  may 
pan^      *  issue  bonds,  debentures,  or  other  securities  to  the 

amount  of  its  subscribed  capital,  or  double  the  amount 
of  its  paid-up  capital,  whichever  is  the  smaller  amount. 

Acquisition  of  lands  by      49-  An>'  ™mpany  authorized  under  this  act  may 
company  *     acquire  land  by  purchase  or  lease  for  improvement  by 

irrigation,  and  shall  dispose  thereof  within  fifteen  years 
after  its  acquisition,  otherwise  such  land  shall  revert  to  the  Crown;  excepting  how- 
ever such  lands  as  are  actually  under  cultivation  or  are  being  used  for 
Exceptions.  farming?  gardening,  stock  raising,  dairying,  horticulture,  tree  planting, 
and  forestry:  Provided,  That  the  lands  so  excepted  do  not  comprise  more  than  ten  per 
cent  of  the  total  area  of  land  brought  under  irrigation  by  the  company. 

50.  Any  company  authorized  under  this  act  may 
Company  may  constriiet    for  the  purposes  of  its  undertaking  construct  or  acquire 

e  egiap  1  an  e  e-  eiectric  telegraph  and  telephone  lines  or  any  other  con- 
phone  lines,  etc.  trivances  for  the  transmission  of  messages  through  or 
along  wires,  rods,  tubes,  or  other  appliances,  and  may  acquire  any  land  necessary  for 
the  construction  and  operation  of  such  lines  or  contrivances,  and  the  lands  necessary 
to  be  taken  and  acquired  for  this  purpose  may  be  acquired  under  the  provisions  of 
section  21  of  this  act. 

51.  The  minister  may — 

General  powers  of  minister.      Deflne  the  manner  fa  which  the  measure  of  water 

shall  be  arrived  at; 
Define  the  duty  of  water  according  to  locality  and  soil; 

Define  the  portion  of  the  year  during  which  water  shall  be  supplied  for  irrigation; 

Fix  the  fee  or  charge  to  be  paid  for  licenses  issued  under  this  act,  which  fees  or 
charges  may  be  varied  according  to  the  capital  employed  or  volume  of  water  diverted; 

Regulate  the  extent  of  diversion  from  rivers,  streams,  lakes,  or  other  waters; 

Regulate  the  passage  of  logs,  timber,  and  other  products  of  the  forests  through  or 
over  any  dams  or  other  works  erected  in  rivers,  streams,  lakes,  and  other  waters 
under  the  authority  of  this  act; 

Regulate  from  time  to  time  the  water  rates  which  may  be  charged  by  licensees,  and 
the  publication  of  tariffs  of  rates; 

Prescribe  forms  to  be  used  in  proceedings  under  this  act; 

Impose  penalties  for  violations  of  any  regulation  made  under  the  authority  of  this 
act.  which  penalties  shall  in  no  case  exceed  a  fine  of  two  hundred  dollars  or  three 
months'  imprisonment,  or  both; 

Regulate  the  manner  in  which  water  is  to  be  supplied  to  persons  entitled  thereto, 
whether  continuously  or  at  stated  interval,  or  under  both  systems; 

Authorize  some  person  or  officer,  whose  decision  shall  be  final  and  without  appeal, 
to  decide  in  cases  of  dispute  as  to  what  constitutes  surplus  water  as  mentioned  in  this 
act; 

Make  such  orders  as  are  deemed  necessary,  from  time  to  time,  to  carry  out  the  pro- 
visions of  this  act  according  to  their  true  intent,  or  to  meet  any  cases  which  arise  and 
for  which  no  provision  is  made  in  this  act;  and  further,  make  any  regulations  which 
are  considered  necessary  to  give  the  provisions  of  this  act  full  effect. 

_  ,_.  52.  All  regulations  made  and  forms  prescribed  by 

Publication  of  regulations.   the  minigter  uMer  thig  ac(  ghall  be  published  in  th"e 

Canada  Gazette  and  shall  be  laid  before  both  houses  of  Parliament  within  the  first 
fifteen  days  of  the  session  next  after  the  date  thereof. 


36 


53.  Any  companies  already  formed  to  promote 
Application  of  act  to  com-   irrigation  shall  be  gubject  to  all  the  provisions  of  this 
panies  now  existing.  except  so  far  ag  the  powers  mentioned  in  section 

forty-eight  are  concerned. 

54.  The  provisions  of  sections  forty-one,  forty-eight,  and  forty-nine 
xemp  ion.    Q£  ^g  act  shall  not  apply  to  any  irrigation  district  incorporated  under 
an  ordinance  of  the  Northwest  Territories. 

55.  The  Northwest  irrigation  act,  being  chapter  thirty  of  the  statutes  of 
Repeal.  eighteen  hundred  and  ninety-four,  and  chapter  thirty-three  of  the  statutes 
of  eighteen  hundred  and  ninety-five,  in  amendment  thereof,  are  hereby  repealed. 

RULES,  REGULATIONS,  AND  FORMS  PRESCRIBED  BY  THE  MINIS- 
TER OF  THE  INTERIOR,  UNDER  THE  PROVISIONS  OF  SECTION 
51  OF  THE  NORTHWEST  IRRIGATION  ACT. 

Measurement  of  Water. 

The  measurement  of  the  discharge  of  any  stream,  made  for  the  purposes  of  determin- 
ing the  quantity  of  water  available  for  licenses,  authorizing  the  diversion  of  water 
therefrom,  or  to  settle  disputes  between  the  holders  of  such  licenses,  shall  be  effected 
as  follows: 

The  area  of  the  actual  water  cross  section,  at  time  of  measurement,  shall  be  deter- 
mined by  careful  measurement  of  the  total  width  of  stream,  and  by  soundings  under 
the  line  of  cross  section  at  sufficiently  frequent  intervals  to  give  a  close  approximation 
of  the  contour  of  bottom  of  the  stream. 

The  velocity  of  the  stream  shall  be  determined  by  measurement  with  any  approved 
make  of  current  meter,  which  must  have  been  previously  rated  at  the  government 
rating  station  at  Calgary,  these  measurements  being  taken  at  such  intervals  along  the 
line  of  cross  section  as  will  enable  the  velocity  to  be  determined  for  each  subsection 
between  soundings. 

In  streams  of  not  more  than  three  feet  in  depth,  surface  and  bottom  velocities  must 
be  measured,  or  the  meter  may  be  moved  slowly,  during  time  of  observation,  from 
bottom  to  top  and  vice  versa.  In  streams  of  more  than  three  feet  in  depth,  middepth 
readings  of  current  meter  may  be  taken,  the  resulting  discharge  being  corrected  by 
necessary  factor  for  velocities  thus  determined. 

The  flow  of  water  into  any  irrigation  ditch  or  canal  shall  be  determined  by  careful 
measurement  of  the  cross  section  of  the  rating  flume,  constructed  as  hereinafter  pro- 
vided, and  of  the  velocity  by  current  meter  of  the  water  flowing  therein,  at  extreme 
low  water,  high  water,  and  flood-discharge  stages  of  water  in  the  source  of  supply, 
these  heights  of  water  being  fixed  by  the  marking  on  the  gage  rod  placed  in  the 
said  rating  flume  of  such  ditch  or  canal,  as  hereinafter  provided.  The  flow  of  water 
between  low,  high,  and  flood  stages  of  water  shall  be  determined  by  a  table  showing 
flow  of  water  at  these  heights,  and  for  each  six  inches  marked  on  the  gage  rod, 
which  table,  in  the  form  of  a  certificate,  signed  by  the  inspecting  officer,  shall  be 
issued  for  each  ditch  or  canal,  and  shall  accompany  the  license  hereinafter  provided 
for. 

The  quantity  of  water  supplied  to  consumers  by  any  person  or  company  having  a 
license  for  the  use  of  water  for  irrigation  shall  be  measured  by  water  meter,  measur- 
ing flume,  measuring  weir,  spill  box,  or  any  other  device  for  the  measurement  of  the 
water,  but  such  water  meter,  measuring  flume,  measuring  weir,  spill  box,  or  other 
device  must  be  first  approved  and  sanctioned  by  the  minister  of  the  interior,  or  by 
some  officer  appointed  by  him,  who  shall  issue  a  certificate  authorizing  the  person  or 
company  to  use  such  device. 
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The  volume  of  water  in  any  lake,  pond,  or  reservoir,  or  other  body  of  still  water, 
shall  be  measured  by  careful  survey  of  the  outline  of  such  body  of  water  to  deter- 
mine its  superficial  area,  and  measurement  of  the  depth  of  water  at  sufficiently  fre- 
quent intervals  to  give  a  correct  contour  of  the  bottom  of  such  lake,  pond,  or  reservoir, 
so  that  the  contents  thereof  may  be  accurately  calculated.  The  flow  of  water  into  or 
out  of  any  reservoir  shall  be  measured  by  determination  of  the  area  of  the  cross  sec- 
tion of  channel  of  inflow  or  discharge  and  of  the  velocity  of  the  water  flowing  therein 
by  current  meter. 

The  discharge  of  spring  shall  be  determined  by  causing  all  the  water  flowing 
therefrom  to  discharge  into  a  vessel  or  reservoir  of  known  contents,  and  noting 
the  time  taken  to  fill  such  vessel  or  reservoir,  or  by  measurement  of  cross  section  of 
the  channel  carrying  flow  of  such  spring,  as  near  as  possible  to  its  head,  and  deter- 
mination of  velocity  of  flow  therein  with  current  meter. 

Duty  of  Water. 

The  duty  of  water,  or  the  ratio  between  a  given  quantity  of  water  and  the  amount 
of  land  it  will  irrigate,  shall  be  one  hundred  acres  for  each  cubic  foot  of  water  per 
second  flowing  constantly  during  the  irrigation  season,  and  all  applications  for  wTater 
to  irrigate  any  given  area,  and  the  division  of  the  available  water  supply  among 
applicants  therefor  shall  be  made  upon  the  basis  of  this  duty  of  water. 

Licenses. 

Whenever  any  company  or  person,  applying  for  a  license  or  authorization  under 
the  provisions  of  the  act,  has  complied  with  all  the  requirements  thereof,  and  has 
completed  the  construction  of  the  wTorks  authorized,  an  inspection  of  the  works 
shall  be  made  by  an  officer  named  by  the  minister,  who  shall  determine  the  capacity 
of  such  wrorks  and  certify  that,  they  have  been  completed  in  accordance  with  the  pro- 
visions of  the  act. 

Upon  receipt  of  such  certificate,  and  of  a  fee  of  ten  dollars,  to  be  paid  by  the  com- 
pany or  person  constructing  such  works,  the  minister  of  the  interior  shall  issue  to 
such  company  or  person  a  license  in  the  form  given  in  the  schedule  hereto,  which 
license  shall  be  registered  by  the  company  or  person  to  whom  it  is  issued  in  the  reg- 
istry office  in  and  for  the  district  within  which  the  lands  affected  by  the  system  cov- 
ered by  such  license  are  situated,  by  producing  the  same,  or  an  exemplification 
thereof,  to  the  registrar,  with  a  true  copy  sworn  to  by  any  person  who  has  compared 
the  same  with  the  original,  and  the  copy  shall  be  filed  with  the  registrar, 

Eating  Flume  and  Gage  Rods. 

Every  irrigation  ditch  or  canal  shall  be  provided  by  the  owTners  thereof  wTith  a  rating 
flume,  which  is  to  be  constructed  in  the  ditch  or  canal  not  less  than  one  hundred  nor 
more  than  eight  hundred  feet  between  the  headgate  thereof,  such  flume  to  be  built 
in  accordance  with^plans  approved  by  some  officer  appointed  by  the  minister. 

Every  rating  flume  shall  be  provided  with  a  gage  rod,  which  is  to  be  placed  on 
the  side  at  the  center  of  such  flume.  The  gage  rod  shall  be  two  inches  in  thick- 
ness and  three  inches  wTide,  painted  wThite,  with  heights  above  the  floor  of  the  rating 
flume  clearly  marked  thereon  in  feet,  and  tenths  of  a  foot  with  black  lines  and 
figures.  The  height  of  low  water,  high  water,  and  flood  stage  of  wTater  shall  be 
shown  on  the  gage  rod  at  elevations  to  correspond  with  the  marking  of  these  stages 
of  water  on  the  government  gage  rod  placed  in  the  stream  from  which  water  is 
taken  for  such  ditch  or  canal. 

Government  Gage  Rods. 

The  minister  may  authorize  some  officer  to  place  a  gage  rod,  or  rods,  in  all 
streams  or  reservoirs  used  as  a  source  of  supply  for  irrigation  ditches  or  canals.  The 
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gage  rod,  or  rods,  are  to  be  permanently  placed  at  some  point  for  convenient  refer- 
ence, and  ulearly  marked,  so  that  the  rise  or  fall  of  water  in  such  stream  or  reservoir 
can  be  readily  noted  therefrom.  The  height  of  low  water,  high  water,  and  flood 
water  shall  be  designated  on  the  rod  with  special  marks  and  lettering,  so  that  these 
stages  of  water  may  be  apparent  by  inspection. 

Reservoir  Sites. 

The  lands  forming  sites  suitable  for  ponds,  basins,  and  reservoirs,  which  have  been 
reserved  from  general  sale  and  settlement,  may  be  leased  to  any  company  or  person 
applying  therefor  who  have  satisfied  the  minister  of  their  or  his  ability  to  construct 
the  works  necessary  to  utilize  the  proposed  site  for  the  storage  of  water  and  the  bene- 
ficial use  of  the  same  in  irrigation. 

The  lease  shall  be  for  one  year,  with  privilege  of  renewal  from  year  to  year,  pro- 
vided the  lessee  continues  to  use  the  lands  for  the  purposes  mentioned,  and  complies 
with  all  the  provisions  of  the  irrigation  act. 

The  rental  to  be  paid  for  lands  leased  for  reservoir  purposes  shall  be  1  cent  per 
acre  per  annum,  payable  upon  the  1st  day  of  November  in  each  and  every  year. 

Should  the  lessee  at  any  time  cease  to  use  the  lands  for  the  purposes  mentioned, 
the  lease  shall  be  canceled  and  the  lands  become  available  for  lease  to  any  applicant 
therefor  who  shall  have  satisfied  the  minister  of  his  ability  to  utilize  the  lands  for 
the  beneficial  storage  of  water. 

Right  of  Way. 

The  right  of  way  for  any  irrigation  ditch  or  canal,  or  for  the  works  connected 
therewith,  through  any  and  all  lands,  the  title  to  which  is  vested  in  the  Crown,  as 
shown  by  the  plans  and  books  of  reference  filed  in  the  department  of  the  interior 
and  approved  by  the  surveyor-general,  may  be  granted  to  the  company  or  person 
constructing  such  irrigation  ditch,  canal,  or  works  in  connection  therewith,  free  of 
charge. 


Form  of  License  to  do  Necessary  Preliminary  Work. 

Regina,  Assa.,   ,  189 — . 

Received  from  Mr.  ,  of  ,  the  sum  of  three  dollars,  being  i 

the  fee  prescribed  by  the  Northwest  irrigation  act. 

This  receipt  entitles  the  said  within  days  to  do  the  necessary 

preliminary  work,  and  with  such  assistants  as  are  necessary,  to  enter  into  and  upon 

the  following  lands:   ,  to  take  levels,  make  surveys,  and  do  other  necessary 

work  in  connection  with  the  location  of  any  works  authorized  by  the  said  irriga- 
tion act. 


Chief  Engineer. 


Application  for  License  to  Divert  Water. 
(Memorial  filed  in  accordance  with  provisions  of  section  eleven  of  the  Northwest  irrigation  act.) 

The  memorial  of  ,  of  section  ,  township  ,  range  ,  west  of 

the  meridian,  in  the  district  of  ,  sheweth: 

1.  That  the  name —  and  residence —  of  the  memorialist —  are  set  forth  above,  and 
that  occupation  and  post-office  address  is  . 

2.  That  the  memorialist —  ask —  for  authority  under  the  provisions  of  the  North- 
west irrigation  act  to  divert  from   >  on  the   ,  quarter  of  section  ,  in 
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township  ,  range  ,  west  of  the          meridian,          cubic  feet  of  water  per 

second  to  be  used  for    purposes  on  the  following  lands,  viz,   ,  and  com- 
prising a  total  acreage  of   acres,  and  to  construct  the  necessary  works  to  enable 

the  water  so  diverted  to  be  used  for  the  said  purposes. 

3.  That  the  works  proposed  to  be  constructed  consist  of  ,  and  the  location  of 

and  proposed  method  of  constructing  these  works  are  shown  on  the  maps,  plans, 
profiles,  and  specifications  accompanying  this  memorial. 

4.  That  the  financial  standing  of  the  memorialist —  is  as  follows:   ,  and  that 

the  probable  expenditure  necessary  to  complete  the  proposed  works  will  not 
exceed  $  . 

5.  That  the  extent  of  settlement  along  or  in  the  vicinity  of  the  said  is  

residents. 

6.  That  the  probable  number  of  the  consumers  of  the  water  to  be  diverted  is  , 

and  the  rate  to  be  charged  therefor  is  . 

7.  That  the  character  of  the  land  upon  which  the  water  is  to  be  used  is   , 

and  the  value  of  such  land  in  its  present  condition,  with  improvements,  is  $  per 

acre. 


To  . 

Dated  at  ,  ,  189—. 

Approved  and  certified  a  true  copy  of  the  memorial  filed  with  the  ,  this  

day  of  ,  189—. 

Chief  Engineer. 


Notice  Published  by  Applicant  for  License. 

Notice  is  hereby  given  that  in  accordance  with  the  provisions  of  the  Northwest 
irrigation  act,  the  undersigned  ha —  filed  the  memorials  and  plans  required  by  sec- 
tion  of  the  said  act  with  the  commissioner  of  public  works,  at  Regina. 

The  applicant —  appl —  for  the  right  to  divert  water  per  second  from  

 on  the  ,  quarter  of  section  ,  township  ,  range  ,  west  of  the 

 meridian  for  purposes,  and  for  the  right  to  construct  the  necessary  works  as 

shown  by  the  plans  and  memorials  filed,  to  enable  the  water  so  diverted  to  be  used 
for  the  said  purposes  on  the  following  lands,  viz,  . 


Applicant. 

Dated  at  ,  ,  189—. 


Certificate  of  Permission  to  Construct  Works. 
(Certificate  issued  in  accordance  with  section  16  of  the  Northwest  irrigation  act.) . 

I,  John  S.  Dennis,  chief  engineer,  do  hereby  certify  that  ,  who  filed  on 

the  day  of  189 — ,  the  necessary  plans  and  memorial  in  connection  with 

application  to  divert  water  from  for  purposes,  ha —  published  the  notice 

of  such  application  in  accordance  with  the  provisions  of  the  Northwest  irrigation  act, 
and  ha —  been  granted  permission  to  construct  the  proposed  works  across  road  allow- 
ances or  surveyed  public  highways. 

It  is  therefore  recommended  that  the  necessary  authorization  for  the  construction 
of  the  works,  as  shown  by  the  plans  and  memorial  filed,  be  issued  to  the  applicant—, 
the  time  within  which  the  construction  of  the  works  is  to  be  completed  being  lim- 
ited to  one  year  from  the  date  hereof. 

'  i 
Chief  Engineer. 

Regina,  Assa.,   ,  189 — . 
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Form  of  Authorization. 
Ref.  . 

Vuthorization  issued  in  accordance  with  the  provisions  of  section  16  of  the  Northwest  irrigation 

act.) 

 ,  of  ,  having  filed  the  necessary  memorial  and  plans,  and  having 

plied  with  all  the  provisions  of  the  Northwest  irrigation  act  relating  to  applica- 
nt for  water  rights,  is  hereby  authorized  to  construct,  so  soon  as  the  right  of  way 
herefor  is  obtained,  the  works,  as  shown  by  the  said  memorial  and  plans,  necessary 

for  the  utilization  of  the  water  applied  for  from  for  purposes. 

The  construction  of  the  works  hereby  authorized  is  to  be  completed  within  

from  the  date  hereof,  and  in  completing  such  construction  the  following  changes  and 
variations  are  to  be  made  in  the  proposed  structures  as  shown  by  the  memorial  and 
plans  filed,  viz,   . 


Deputy  of  the  Minister  of  the  Interior. 

Department  of  the  Interior, 

Ottawa,  ,  189 — . 


Certificate  of  Inspection  and  Completion  of  Works. 
(Certificate  issued  in  accordance  with  the  provisions  of  section  24  of  the  Northwest  irrigation  act.) 

Department  of  Public  Works. 

I,  John  Stoughton  Dennis,  chief  engineer,  do  hereby  certify  that  I  have  inspected 

the  and  the  structures  connected  therewith  constructed  by  and  using 

water  from  on  the  quarter  of  section  ,  township  ,  range  west 

of  the  meridian,  as  shown  by  the  memorial  and  plans  filed  by  the  said  

 on  the  day  of  ,  1  ,  and  that  I  find  the  said  and  the  works 

connected  therewith  to  have  been  completed  and  constructed  in  accordance  with  the 
memorial  and  plans  above  mentioned. 

The  necessary  right  of  way  for  the  works  in  question  across  lands  which  do  not 
belong  to  the  applicant-  has  been  obtained,  and  authority  to  construct  the  works 
across  road  allowances  or  surveyed  highways  has  been  granted,  and  the  agreements 
which  have  been  entered  into  for  the  supply  of  water  for  the  irrigation  of  lands  which 
are  not  the  property  of  the  applicant-  have  been  filed. 

I  further  certify  that  the  in  question  is  capable  of  utilizing  the  water  applied 

for,  and  is  therefore  entitled  to  a  license  for  the  undermentioned  quantity  of  water 
from  for  purposes,  and  in  accordance  with  the  provisions  of  the  North- 
west irrigation  act:  At  flood  level,  cubic  feet  per  second;  at  high  water,  

cubic  feet  per  second;  at  low  water,  cubic  feet  per  second. 


Chief  Engineer. 

Regina,  Assa.,  ,  189 — . 


Form  of  License  for  Water. 

Department  of  the  Interior. 

 license  No.  .    Source  of  supply,  .    First  issued,  . 

Knowr  all  men  by  these  presents,  that  by  virtue  of  the  authority  vested  in  me  by 

the  Northwest  irrigation  act,  I,  ,  minister  of  the  interior,  of  Canada,  do 

hereby  grant  unto  ,  hereinafter  called  the  licensee,  executors,  ad- 
ministrators, and  assigns,  full  right,  power,  and  license,  subject  to  the  conditions  and 
restrictions  contained  in  the  Northwest  irrigation  act,  to  divert  from  the  fol- 
lowing quantity  of  water,  for  use  in  the  ,  constructed  by  ,  and  as  shown  by 
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the  application  of   ,  and  the  plans  accompanying  the  same,  dated  the   

day  of  ,  189 — ,  and  filed  in  the  department  of  the  interior  at  Ottawa,  and  in  the 

office  of  the  commissioner  of  public  works  at  Eegina,  and  as  authorized  by  order  in 

council,  or  by  the  minister  of  the  interior,  as  the  case  may  be,  on  the  day  of  , 

189 — ;  that  is  to  say,  at  flood  level,  cubic  feet  per  second;  at  high  water,  

cubic  feet  per  second;  at  low  water,  cubic  feet  per  second,  and  to  take  and  keep 

possession  of  the  said  quantity  of  water  for  and  during  the  period  during  which  this 
license  may  be  in  force  under  the  provisions  of  the  Northwest  irrigation  act. 
But  this  license  shall  be  subject  to  the  following  conditions,  viz: 

(1)  That  the  period  of  flood  level,  high  water,  and  low  water  in  the  said  

shall  be  fixed  and  determined  by  marking  on  the  gage  rod  placed  in  the  said  stream 
by  the  department  of  the  interior. 

(2)  That  this  license  shall  be  subject  to  forfeiture  under  and  as  provided  by  the 
Northwest  irrigation  act. 

(3)  That  this  license  can  only  be  assigned  or  transferred  with  the  approval  of  the 
minister  of  the  interior,  and  by  using  the  form  printed  on  the  back  thereof,  and  that 
such  transfer  must  be  recorded  in  the  office  of  the  commissioner  of  public  works  at 
Regina,  Assiniboia,  and  the  old  license  surrendered  for  cancellation,  before  a  new 
license  will  be  issued  in  name  of  transferee. 

Dated  at  Ottawa  this  day  of  ,  one  thousand  eight  hundred  and  ninety — . 


Witness:  Deputy  of  the  Minister  of  the  Interior. 


Form  on  Back  of  License. 

Docket   .    License  No.   .    Source  of  supply,  .    The  minister  of  the 

interior  to  .    License  to  divert  water  for  from  . 

Date  of  issue,  .    First  issued,  .    Recorded  in  . 

Department  of  the  interior,  Ottawa,    Received  and  recorded  in  Book  this 

 day  of  ,  189 — ,  at  irrigation  branch,  department  of  public  works,  Regina, 

Assiniboia. 

J 

Chief  Engineer. 

Cancellation  of  License. 
Ref  . 

Department  of  the  Interior, 

Ottawa,   ,  189—. 

Sir  :  Referring  to  your  application  for  water  from  for  purposes,  as 

set  forth  in  the  memorial  and  plans  filed  by  you  in  this  department  on  the  , 

189 — ,  I  have  to  direct  your  attention  to  the  fact  that  the  authorization  for  the  con- 
struction of  the  works  necessary  to  utilize  the  water  in  question,  which  was  issued 

to  you  on  the  ,  189 — ,  provided  that  the  works  were  to  be  completed  within 

 from  the  date  of  such  authorization. 

On  the  Mr.  J.  S.  Dennis,  chief  engineer,  reported  that  . 

I  have  therefore  to  notify  you,  under  the  provisions  of  section  of  the  North- 
west irrigation  act,  that  the  rights  granted  you  under  the  authorization  of  the  above- 
mentioned  date  have  lapsed,  and  that  your  application  for  water  from  has 

been  canceled. 

I  am,  sir,  your  obedient  servant, 

Deputy  of  tJte  Minister  of  the  Interior. 
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Partial  Cancellation  of  License. 
Ref.  

Department  of  the  Interior, 

Ottawa,  ,  189—. 

Sir:  With  reference  to  your  application  for  water  from  for  purposes, 

as  set  forth  in  the  memorial  and  plans  filed  by  you  in  this  department  on  the  , 

189 — ,  I  have  to  direct  your  attention  to  the  fact  that  the  authorization  for  the  con- 
struction of  the  works  necessary  to  utilize  the  water  in  question,  which  was  issued 

to  you  on  the  ,  189 — ,  provided  that  the  works  were  to  be  completed  within 

 from  the  date  of  such  authorization. 

On  the  Mr.  J.  S.  Dennis,  chief  engineer,  reported  that  an  inspection  made 

by  him  on  the  ground  proved  that  . 

I  have  therefore  to  notify  you,  under  the  provisions  of  section  of  the  North- 
west irrigation  act,  that  the  rights  granted  you  under  the  authorization  of  the  above- 
mentioned  date  have  lapsed  in  so  far  as  the  portion  of  the  works  which  are  reported 
to  be  uncompleted  are  concerned,  and  that  your  application  for  water  as  above 
described  has  been  amended  so  as  to  cancel  the  right  to  water  from  the  area  which 
would  have  been  irrigated  from  the  uncompleted  works. 
I  am,  sir,  your  obedient  servant, 


Deputy  of  the  Minister  of  the  Interior. 


Certificate  for  Eating  Flume  to  Accompany  License. 

I,  ,  do  hereby  certify  that  I  have  carefully  examined  the  rating  flume 

of   ,  erected  near  the  headgate  of   ,  constructed  by  ;  that  I  find  it 

properly  placed  and  constructed  with  necessary  gage  rod  properly  marked,  and  that 
careful  measurement  of  the  capacity  of  the  said  rating  flume  proves  it  capable  of 

admitting  the  undermentioned  quantities  of  water  from  into  the  ,  above 

mentioned.    At  low  water,  cubic  feet  per  second;  at  high  water,  cubic  feet 

per  second;  at  flood  level,          cubic  feet  per  second,  these  stages  of  water  being 

determined  by  the  gage  rod  placed  in  the  said  rating  flume  and  marked  in  accord- 
ance with  the  regulations  in  that  behalf. 

I  further  certify  that  the  said  rating  flume  will  admit  the  undermentioned  quanti- 
ties of  water  at  each  6  inches  rise  of  level  of  the  water  therein,  as  shown  by  the 

markings  on  the  said  gage  rod:  At  6  inches  above  low  water,          cubic  feet  per 

second;  at  12  inches  above  low  water,  cubic  feet  per  second;  at  1J  feet  above 

low  water,  cubic  feet  per  second;  at  2  feet  above  low  water,  cubic  feet  per 

second;  at  2 i  feet  above  low  water,  cubic  feet  per  second;  at  3  feet  above  low 

water,  cubic  feet  per  second;  at  6  inches  above  high  water,          cubic  feet  per 

second;  at  12  inches  above  high  water,  cubic  feet  per  second;  at  1J  feet  above 

high  water,  cubic  feet  per  second;  at  2  feet  above  high  water,          cubic  feet 

per  second;  at  2 J  feet  above  high  water,  cubic  feet  per  second;  at  3  feet  above 

high  water,  cubic  feet  per  second. 


Dated  ,  189—. 


Chief  Engineer. 
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Form  of  Summons. 

To  ,  greeting: 

You  are  hereby  commanded  that  all  things  set  aside  and  ceasing  every  excuse, 

you  be  and  appear  in  your  proper  person  before  me,  the  undersigned,  at  ,  on 

 day  of  ,  189 — ,  by  o'  clock  in  the  noon,  and  so  on  from  day  to 

day,  to  be  then  and  there  examined  upon  oath  touching  your  knowledge  of  . 

And  you  are  to  bring  with  you  and  produce  all  papers  and  writings  in  your  custody, 
power,  and  control,  in  any  wise  relating  to  the  said  matters;  and  take  notice  that  if 
you  neglect  or  refuse  to  appear  at  the  time  or  place  aforesaid  you  will  be  liable  to  be 
taken  into  custody  and  to  be  imprisoned  in  the  nearest  common  gaol  as  for  contempt 
of  court,  for  a  period  not  exceeding  fourteen  days. 

Given  under  my  hand  and  seal  this  day  of  ,  189 — ,  at  . 


Chief  Engineer. 


Certificate  for  Measuring  Device. 

I,  ,  'hereby  certify  that  I  have  examined  the  plans  and  model  of  the 

 proposed  to  be  constructed  and  used  by  —  for  the  measurement  of  water 

supplied  by  for  purposes,  and  in  accordance  with  the  regulations  in  that 

behalf  I  hereby  authorize  the  use  of  the  said  for  the  division  and  measurement 

of  water. 


Chief  Engineer. 


Contract  for  Delivery  of  Water. 

Memorandum  of  agreement  made  and  entered  into,  in  triplicate,  this  day  of 

 ,  189 — ,  between  of  the  first  part  and  of  the  sec- 
ond part. 

Whereas  the  part —  hereto  of  the  first  part  ha —  made  an  application  under  the 

provisions  of  the  Northwest  irrigation  act  for  the  right  to  divert  water  from  , 

on  the  quarter  of  section  ,  township  ,  range   west  of  the  me- 
ridian, for  irrigating  purposes,  and  ha—  filed  with  the  commissioner  of  public  works, 
at  Regina,  and  with  the  minister  of  the  interior,  the  necessary  memorial  and  plans 
required  by  the  act,  showing  the  location  of  the  proposed  works  for  the  utilization 
of  the  water  diverted,  and  the  lands  upon  which  the  water  is  to  be  used  for  irriga- 
tion purposes; 

And  whereas  the  part —  of  the  second  part  the  owner —  of  the  quarter  of 

section  ,  township  ,  range  west  of  the  meridian,  which  is  included 

in  the  said  memorial  and  plans  among  the  lands  to  be  irrigated: 

Now  this  agreement  witnesseth,  that  the  part —  of  the  first  part  agree —  to  supply 
and  the  part —  of  the  second  part  agree —  to  receive  and  use  a  sufficient  quantity  of 
water  from  the  irrigation  works  in  question,  in  accordance  with  the  regulations 
regarding  the  duty  of  water,  for  the  irrigation  of  acres  shown  by  the  afore- 
said memorial  and  plan  as  being  irrigable  from  the  said  works,  and  to  pay  therefor 
on  the  following  terms,  namely  :   . 

In  witness  whereof  the  parties  hereunto  have  signed  and  sealed  this  agreement, 
in  triplicate,  at  ,  on  the  day  and  date  first  above  written. 

In  the  presence  of : 
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Agreement  for  the  Sale  of  Water. 

This  agreement,  made  in  triplicate  the  day  of  ,  A.  D.  190 — ,  between 

 ■  (hereinafter  called  ' 'the  company"),  of  the  first  part,  and  ,  of 

 .  in  the  district  of  ,  in  the  Northwest  Territories  of  Canada  (hereinafter 

called  "the  lessee"),  of  the  second  part,  witnesseth: 

AVhereas  the  company  has  been  granted  the  right  under  the  provisions  of  "The 

Northwest  irrigation  act"  to  divert  water  from  for  the  irrigation  of  a  certain 

tract  of  land,  as  shown  by  the  memorial  and  maps  and  plans  filed  in  the  department 
of  the  interior  at  Ottawa,  and  the  department  of  public  works  at  Regina;  and 

whereas  the  lessee  is  the  owner  of  the  following  land,  namely:  ,  comprising  a 

total  acreage  of  acres,  which  are  included  within  the  tract  to  be  irrigated,  as 

shown  by  the  said  memorial  and  maps  and  plans; 

(1)  Now  this  agreement  witnesseth  that  the  company,  for  and  in  consideration  of 

the  sum  of  dollars  of  lawful  money  of  Canada,  now  paid  to  it  by  the  lessee,  the 

receipt  whereof  is  hereby  acknowledged,  and  in  further  consideration  of  the  condi- 
tions, covenants,  and  stipulations  hereinbeloAV  specified,  and  of  the  annual  rental 
hereafter  to  be  paid,  covenants  and  agrees  to  supply  to  the  lessee  during  the  irrigat- 
ing season  i  >f  each  and  every  year,  as  fixed  by  the  regulations  prescribed  under  the 
provisions  of  "The  Northwest  irrigation  act,"  out  of  the  waters  then  being  in  its 
canal  or  any  lateral  or  branch  thereof  that  can  conveniently  be  used  for  such  pur- 
pose,  cubic  feet  of  water  per  second  for  the  irrigation  of  the  land  hereinbefore 

described,  subject  to  the  following  conditions,  restrictions,  and  regulations,  that  is 
to  say: 

First.  The  lessee,  his  heirs  or  assigns,  shall  pay  annually  in  advance  to  the  com- 
pany, on  or  before  the  first  day  of  May  in  each  year,  or  at  such  later  date  as  the 
company  may  fix,  from  the  date  hereof,  as  rental  for  the  water  supplied  as  herein 

provided,  the  sum  of  dollars  per  annum  (being  at  the  rate  of  one  dollar  per 

acre  of  the  above  described  lands,  or  one  hundred  and  fifty  dollars  per  cubic  foot  per 
second). 

Second.  The  company  may  shut  off  the  water  agreed  to  be  supplied  at  any  time 
during  the  said  irrigation  season  whenever  necessary  for  repairing  its  canal  or  any 
branch  or  other  work  connected  therewith,  but  shall  give  reasonable  notice  to  the 
lessee  of  its  intention  to  do  so,  whenever  practicable. 

Third.  The  water  herein  agreed  to  be  supplied  shall  be  used  only  to  irrigate  the 
land  hereinbefore  described,  or  some  portion  thereof,  and  no  other  land  and  for  no 
other  purpose,  and  under  no  circumstances  shall  the  said  water  or  any  portion  thereof 
be  used  for  mining,  milling,  or  mechanical  power,  or  for  any  purpose  not  directly 
connected  with  or  incidental  to  the  irrigation  of  the  said  lands. 

Fourth.  The  company  shall  deliver  said  quantity  of  water  to  the  lessee,  out  of  the 
water  then  being  in  the  canal  or  any  lateral  or  branch  thereof  that  can  be  conveniently 
used  for  such  purpose,  at  such  point  or  points  along  the  line  of  the  said  canal  or  any 
lateral  or  branches  thereof  as  may  be  nearest  or  most  practicable  for  the  needs  of  the 
lands  hereinbefore  described,  and  said  water  shall  be  delivered  through  a  headgate 
and  measured  over  a  weir,  such  headgate  and  weir  being  constructed  and  maintained 
by  the  company;  the  manner  of  withdrawing  and  regulating  the  supply  of  water 
from  the  said  canal,  lateral,  or  branches  shall  be  prescribed  by  the  company  and 
shall  at  all  times  be  under  its  control. 

Fifth.  The  lessee,  his  heirs  or  assigns,  shall  not  permit  said  water  or  any  portion 
thereof  supplied  as  aforesaid  to  run  to  waste  when  such  waste  can  be  prevented  by 
reasonable  care  and  diligence  on  the  part  of  the  lessee. 

Sixth.  The  lessee,  his  heirs  and  assigns,  agree  to  waive,  and  doth  hereby  waive, 
any  and  all  claims  for  loss  or  damage  by  reason  of  or  resulting  from  any  leakage  or 
seepage  from  the  said  canal  or  any  of  its  laterals  or  branches,  or  from  any  reservoir 
or  other  works  of  the  company,  either  upon  the  land  hereinbefore  mentioned  or  any 
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other  tract  of  land  belonging  to  .  anything  in  the  statute,  law.  or  custom  to  the 

contrary  notwithstanding,  but  the  lessee  shall  promptly  give  due  notice  to  the  com- 
pany of  all  damages  resulting  from  such  causes,  and  the  company  undertakes  and 
agrees  to  take  every  reasonable  means  to  correct  and  prevent  all  such  leakage  and 
seepage  whenever  notified  of  the  same. 

Seventh.  The  company  shall  at  all  times  hereafter  have  the  right  to  make  such 
rules  and  regulations  as  may  be  necessary  to  regulate  the  delivery  and  distribution 
of  the  said  water  to  the  lessee,  his  heirs  and  assigns,  and  to  add  to  and  change  or 
modify  such  rules  and  regulations ;  provided,  however,  that  such  rules  and  regulations 
shall  in  no  way  conflict  with  the  terms  of  the  clause  of  this  agreement  under  which 
the  water  is  supplied  to  the  lessee;  and  provided  further,  that  a  copy  of  such  rules 
and  regulations  and  of  any  amendments  or  additions  thereto  shall  be  supplied  to  the 
lessee. 

Eighth.  Xo  transfer  of  the  whole  or  of  any  part  of  the  water  supplied  under  this 
agreement  shall  be  valid  or  binding  on  the  company  unless  written  notice  on  forms 
to  be  obtained  from  the  company  is  given  to  it,  and  no  such  transfer  shall  contem- 
plate or  authorize  the  diverting  of  the  said  water  from  the  land  herein  described  to 
any  other  land. 

Ninth.  In  case  the  lessee,  his  heirs  or  assigns,  shall  fail,  neglect,  or  refuse  to  take 
the  said  water  and  pay  the  rental  therefor  as  herein  provided,  for  any  two  years  in 
succession,  then  this  agreement,  so  far  as  it  may  bind  either  of  the  parties  hereto, 
shall  become  null  and  void,  and  all  rights  and  interests  hereby  created  or  then  exist- 
ing in  favor  of  the  lessee,  his  heirs  or  assigns,  shall  cease  and  determine,  and  all 
equitable  and  legal  interests  in  the  said  water  shall  revert  to  and  revest  in  the 
company,  and  without  any  right  to  the  lessee,  his  heirs  or  assigns,  of  reclamation  or 
compensation  for  moneys  paid,  as  absolutely  and  fully  and  perfectly  as  if  this  agree- 
ment had  never  been  made. 

(2)  And  it  is  further  agreed  that  if  by  reason  of  drought  or  of  any  cause  beyond 
the  control  of  the  company  the  supply  of  water  obtainable  from  whence  the  company 
as  mentioned  in  the  preamble  hereof  are  authorized  to  divert  water  shall  be  insuf- 
ficient to  furnish  an  amount  equal  to  all  the  water  to  be  supplied  from  such  source 
then  covered  by  rents  paid  for  that  year,  the  company  shall  not  be  liable  in  any  way 
for  the  shortness  or  deficiency  of  the  supply  occasioned  by  any  of  said  causes,  and  it 
shall  have  the  right  to  distribute  such  water  as  may  be  obtainable  pro  rata  to  all 
persons  entitled  thereto,  and  for  such  purpose  may  establish  and  enforce  such  rules 
and  regulations  as  it  may  deem  necessary  and  expedient. 

(3)  And  it  is  further  agreed  and  understood  by  and  between  the  parties  hereto, 
anything  hereinbefore  contained  to  the  contrary  notwithstanding,  that  nothing  in 
this  agreement  shall  be  construed  or  taken  as  giving  to  the  lessee,  his  heirs  or  assigns, 
any  right  or  interest,  whether  by  easement  or  otherwise,  in  any  canal,  lateral,  branch 
or  other  work  of  any  kind  whatsoever  owned  or  operated  by  the  company,  but  the 
right  of  such  lessee  under  this  agreement  shall  be  strictly  limited  to  his  right  to 
receive  delivery  of  the  amount  of  water  hereinbefore  specified  at  such  point  or  points 
as  above  mentioned  ;  but  nevertheless,  in  the  event  of  the  company  being  prevented 
by  any  cause  beyond  its  control  from  carrying  such  water  to  the  point  or  points 
where  the  same  is  to  be  delivered  by  means  of  its  canal  system,  that  there  shall  be 
no  obligation  on  the  part  of  the  company  to  deliver  such  water  by  any  other  means. 

In  witness  whereof  the  company  has  caused  these  presents  to  be  signed  by 

its  president,  and  attested  by  its  secretary  with  the  seal  of  the  said  company,  and 
the  party  of  the  second  part  has  hereunto  set  his  signature,  on  the  day  and  year  first 
above  mentioned. 


 ,  Secretary. 

Signed  by  the  said  in  the  presence  of 


President. 
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AMENDED  AND  ADDITIONAL  RULES,  REGULATIONS,  AND  FORMS 
PRESCRIBED  BY  THE  MINISTER  OF  THE  INTERIOR,  DECEMBER 
26,  1900,  UNDER  THE  PROVISIONS  OF  SECTION  51,  OF  THE 

'   NORTHWEST  IRRIGATION  ACT. 

Duty  of  Water. 

Trie  duty  of  water,  or  the  ratio  between  a  given  quantity  of  water  and  the  amount 
of  land  it  will  irrigate,  shall  be  150  acres  for  each  cubic  foot  of  water  per  second  flow- 
ing constantly  during  the  irrigating  season,  and  all  applications  for  water  to  irrigate 
any  given  area,  and  the  division  of  the  available  water  supply  among  applicants 
therefor,  shall  be  made  upon  the  basis  of  this  duty  of  water. 

Agreements  for  Sale  or  Use  of  Water. 

Agreements  for  sale  or  use  of  water  for  irrigation  or  other  purposes  may  be  in  form 
prescribed  in  the  regulations  dated  July  1,  1898,  or  in  such  other  form  as  may  be 
approved  by  the  commissioner  of  public  works  for  the  Northwest  Territories,  and 
confirmed  by  the  honorable  the  minister  of  the  interior. 

Record  of  Agreements  for  Sale  or  Use  of  Water. 

All  agreements  for  the  sale  or  use  of  water  shall  be  in  triplicate  and  shall  be 
recorded  in  the  irrigation  branch  of  the  department  of  public  works,  at  Regina, 
Assiniboia,  one  copy  of  such  agreement  being  returned  to  each  of  the  parties  thereto 
with  a  proper  certificate  of  record  indorsed  thereon  by  the  chief  engineer  of  the 
department. 

No  agreement  for  the  sale  or  use  of  water  shall  have  any  force  or  effect  unless  it 
is  duly  recorded  in  the  department  of  public  works  as  herein  provided,  and  a  copy 
certified  by  the  chief  engineer  of  the  said  department  filed  in  the  department  of  the 
interior  at  Ottawa. 

A  fee  of  25  cents  shall  be  paid  for  the  record  of  each  and  every  agreement  for  the 
sale  or  use  of  water. 

Limitation  of  Agreements  for  Sale  or  Use  of  Water. 

No  company  shall  agree  to  sell  or  supply  on  any  terms  a  greater  quantity  of  water 
than  it  is  entitled  to  under  its  authorization  and  license  in  accordance  with  the  duty 
of  water,  and  any  company  entering  into  any  agreement  to  sell  or  otherwise  dispose 
of  a  greater  quantity  of  water  than  it  is  entitled  to  under  its  authorization  and  license 
shall  be  liable  to  a  fine  of  $200  for  each  such  agreement. 

Irrigating  Season. 

The  irrigating  season,  or  that  portion  of  the  year  during  which  water  shall  be  sup- 
plied for  irrigation,  shall  extend  from  the  1st  day  of  May  to  the  1st  day  of  October 
in  each  year. 


THE  IRRIGATION  SYSTEM  OF  WYOMING. 


By  Fred  Bond, 
State  Engineer  of  Wyoming, 

AND 

J.  M.  Wilson, 

Agent  and  Expert,  Irrigation  Investigations,  Office  of  Experiment  Stations. 

When  Wyoming  became  a  State  the  water-right  complications 
which  had  accumulated  under  Territorial  rule  made  irrigation  one  of 
the  important  questions  to  be  considered  in  the  organization  of  the 
new  Commonwealth.  The  convention  which  framed  the  State  consti- 
tution sought  not  simply  to  correct  the  mistakes  of  the  past,  but  to 
create  a  system  of  water  laws  which  would  meet  the  needs  of  the 
future.  The  sections  of  the  constitution  which  deal  with  irrigation 
were  a  distinct  advance  over  anything  before  attempted.  They 
declared  broadly  the  doctrine  that  the  waters  of  all  natural  streams, 
springs,  lakes,  or  other  collections  of  still  water  within  the  borders  of 
the  State  are  the  property  of  the  State,  and  that  all  uses  made  of  these 
waters  must  be  regulated  and  controlled  by  the  State.  The  plan  out- 
lined in  the  constitution  for  putting  this  declaration  into  practical 
effect  was  briefly  as  follows  : 

The  new  State  was  divided  into  four  great  water  divisions,  the 
boundaries  of  which  were  fixed  by  drainage  lines.  A  superintendent 
was  provided  for  each  division.  Provision  was  also  made  for  the 
appointment  of  a  State  engineer,  and  the  qualifications  and  duties  of 
this  officer  were  carefully  defined.  The  State  engineer  and  the  super- 
intendents of  divisions  constitute  a  board  of  control  for  the  supervision 
of  the  appropriation,  diversion,  and  distribution  of  the  public  waters. 
This  is  a  part  of  the  organic  law  of  the  State. 

At  the  first  session  of  the  State  legislature  the  principles  outlined  in 
the  constitution  were  elaborated  into  a  law.    It  provided: 

First,  for  the  adjudication  of  all  rights  acquired  prior  to  the  passage 
of  the  act. 

METHOD  OF  ADJUDICATION  OF  TERRITORIAL  CLAIMS. 

The  law  requires  that  all  claims  for  water  from  the  streams  of  the 
State  shall  be  brought  before  one  tribunal — the  State  board  of  control. 
The  method  of  procedure  for  the  adjudication  of  the  claims  on  a  stream 
is  clearly  outlined.  In  order  that  the  board  may  have  before  it  in  the 
work  of  adjudication  all  the  necessary  physical  facts,  the  stream  is 

47 


48 


gaged,  and  the  ditches  and  the  lands  irrigated  measured  and  mapped, 
under  the  direction  of  the  State  engineer.  Publicity  is  secured  by  a 
notice  in  some  newspaper  of  the  county  in  which  the  stream  is  located 
of  the  time  of  beginning  the  survey  and  examination  of  the  lands  and 
ditches,  and  of  the  place  and  time  of  taking  testimony  in  support  of 
existing  claims.  In  addition  to  the  newspaper  notice,  the  superin- 
tendent of  the  division  in  which  the  stream  is  located  is  required  to 
send  by  registered  mail  a  copy  of  this  notice  to  each  party  having  a 
recorded  claim  to  the  waters  of  the  stream  under  adjudication.  A 
blank  proof  of  appropriation  is  also  mailed  with  this  notice.  The 
statements  called  for  by  this  blank  include  all  the  important  facts  nec- 
essary to  an  understanding  of  the  claim,  and  include — 

The  name  and  post-office  address  of  the  claimant; 

The  nature  of  the  use  on  which  the  claim  is  based; 

The  time  of  the  commencement  of  such  use; 

The  date  of  beginning  of  surve}"; 

The  date  of  beginning  construction; 

The  date  when  completed; 

The  date  of  beginning  and  completion  of  enlargements; 

The  dimensions  of  the  ditch  as  originally  constructed,  and  as  enlarged; 

The  date  when  water  was  first  used; 

If  used  for  irrigation; 

The  amount  of  land  reclaimed  the  first  year; 

The  amount  in  subsequent  years,  with  the  dates  of  reclamation;  and 
The  amount  of  land  the  ditch  is  capable  of  irrigating,  and  such  other 
facts  as  will  show  compliance  with  the  law  in  acquiring  the  appropri- 
ation. 

At  the  time  and  place  fixed  in  the  notice  for  the  taking  of  testimony 
the  claimants  appear  before  the  division  superintendent  or  the  State 
engineer  and  each  under  oath  prepares  his  statement.  If  statements 
that  can  not  be  included  in  the  form  used  are  needed  to  complete  the 
presentation  of  any  case  they  are  reduced  to  writing  and  certified  to 
under  oath.  This  is  not  often  necessary,  as  the  blank  form  covers  all 
the  essential  facts  for  the  establishment  of  a  right.  After  the  state- 
ments are  completed,  a  notice  by  publication  and  by  registered  mail  is 
given  to  all  claimants  that  at  a  named  time  and  place  all  the  claims  sub- 
mitted will  be  open  for  inspection.  This  gives  each  claimant  full 
opportunity  to  examine  the  other  statements  and  to  know  exactly  what 
is  claimed  by  others.  As  all  the  ditches  and  lands  irrigated  have  been 
measured  and  mapped,  and  the  division  superintendent  has  made  a  per- 
sonal investigation  of  all  the  works  before  the  claimants  come  before 
him,  and  the  engineer  who  made  the  survey  is  present  at  the  examina- 
tion, the  statements  accord  closely  with  the  facts,  and  there  is  usually 
little  ground  for  disagreement.  If,  however,  any  claimant  desires  to 
contest  the  claim  of  another,  notice  must  be  served  on  the  division 
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superintendent  within  fifteen  days  after  the  inspection.  The  contest 
is  heard  before  the  division  superintendent  in  accordance  with  the 
rules  and  practice  governing  in  ordinaiy  civil  suits.  The  superintend- 
ent of  the  division  has  authority  to  issue  subpoenas  and  compel  the 
attendance  of  witnesses  necessary  for  a  proper  hearing  of  the  case. 
Before  beginning  the  hearing  the  contestant  and  contestee  each  deposit 
$8  with  the  division  superintendent.  If  the  hearing  lasts  more  than 
a  day,  like  sums  are  deposited  for  each  succeeding  da}^.  After 
the  board  has  reached  a  decision,  the  deposit  of  the  party  in  whose 
favor  the  case  is  decided  is  returned,  that  of  the  loser  is  turned  into 
the  State  treasury  to  the  credit  of  the  maintenance  fund  of  the  board 
of  control.  This  rule  tends  to  prevent  the  filing  of  false  claims  as  well 
as  to  discourage  contests  except  for  good  cause.  In  the  whole  history 
of  the  board  there  has  not  been  to  exceed  a  dozen  contests. 

The  statements  of  the  claimants,  all  testimony  taken  in  the  contested 
cases,  copies  of  xecords,  reports  of  surveys,  and  maps  of  ditches  and 
lands  irrigated,  are  then  submitted  to  the  board  of  control,  which  pro- 
ceeds to  determine  the  extent  and  priority  of  each  right.  The  board 
is  so  constituted  as  to  peculiarly  fit  it  for  this  work  of  adjudication. 
The  State  engineer,  who  is  president  and  executive  head  of  the  board, 
brings  to  his  task,  in  addition  to  professional  skill  and  knowledge  of 
the  flow  of  the  streams,  the  resources  of  a  well-equipped  office,  with 
expert  engineering  assistants.  If  special  or  technical  information,  not 
secured  at  the  preliminary  examination,  is  needed  for  the  proper  adju- 
dication of  any  case  it  can  be  obtained  at  first  hand.  The  superintend- 
ent of  a  division  in  which  the  stream  is  located  has  made  a  special  study 
of  this  stream  and  has  full  knowledge  of  the  uses  of  water  made  by 
the  other  appropriators,  and  is  familiar  with  all  the  local  conditions. 
The  other  three  superintendents  are  by  the  work  in  their  own  division 
specially  prepared  for  an  intelligent  and  impartial  consideration  of  ail 
the  questions  involved.  Such  a  tribunal  does  not  need  to  act  on  preju- 
diced, incompetent,  and  conflicting  testimony  as  to  acres  irrigated, 
capacity  of  ditches,  and  flow  of  streams.  That  the  superintendents 
must  distribute  the  water  in  accordance  with  their  own  findings  is  an 
effective  safeguard  against  any  hasty  or  careless  procedure,  and  is  a 
constant  and  effective  stimulus  to  careful  and  well-considered  action  at 
every  step  of  the  adjudication. 

In  determining  the  extent  and  priority  of  these  territorial  rights, 
certain  well-defined  principles  are  kept  in  view.    These  are — 

First.  That  water  is  not  subject  to  private  ownership,  but  is  the 
property  of  the  State. 

Second.  That  the  board  of  control  is  the  trustee  for  the  administer- 
ing of  a  great  public  trust  in  the  interests  of  the  people  of  the  State. 

Third.  That  all  rights  to  divert  water  from  the  streams  must  be 
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based  on  beneficial  use,  and  that  the  right  terminates  when  the  use 
ceases. 

Fourth.  That  the  volume  diverted  shall  in  all  cases  be  limited  to  the 
least  amount  actually  necessary  for  the  accomplishment  of  the  purposes 
of  the  diversion. 

Fifth.  That  under  no  circumstances  shall  the  water  diverted  for 
irrigation  exceed  1  cubic  foot  per  second  for  each  70  acres  of  land 
actually  irrigated. 

Sixth.  That  the  right  to  the  use  of  the  public  waters  attaches  only 
to  the  use  for  which  the  right  was  originally  obtained. 

Seventh.  That  the  right  of  diversion  for  irrigation  attaches  to  the 
land  reclaimed  and  none  other;  that  the  transfer  of  the  land  carries 
with  it  the  right,  and  that  apart  from  the  land  the  right  can  not  be 
transferred. 

Eighth.  That  when  a  ditch  waters  land  not  the  property  of  the  ditch 
owner  the  right  attaches  to  the  land  on  which  the  water  is  used  and 
not  to  the  ditch.  The  owner  of  the  lands  irrigated  makes  the  proof  of 
appropriation  and  the  certificate  is  issued  to  him.  No  certificate  of 
appropriation  can  be  issued  to  a  ditch  owner  for  the  watering  of  lands 
not  his  own.  The  ditch  owner  is  a  common  carrier  and  is  subject  to 
regulation  as  such. 

Ninth.  That  when  proper  diligence  has  been  exercised  in  the  con- 
struction of  works  and  in  applying  the  water  to  the  purpose  for  which 
it  is  diverted  the  priority  is  fixed  by  the  date  of  beginning  the  survey. 
When  diligence  is  lacking,  the  priority  dates  from  the  time  of  use. 

At  first  the  effect  of  the  application  of  these  principles  was  not 
clearly  understood  and  these  radical  departures  from  all  previous 
practice  were  by  some  viewed  with  alarm  as  tending  to  further  unsettle 
rights  and  complicate  the  alread}^  difficult  problem.  Especially  was 
there  opposition  to  the  limitation  of  rights  to  the  use  on  the  lands 
actually  irrigated.  Each  appropriator  was  inclined  to  stand  for  the 
amount  of  his  filing.  But  when  the  claims  on  the  Little  Laramie  River, 
which  was  among  the  streams  first  adjudicated,  were  tabulated,  and 
these,  with  the  maps  showing  the  stream,  the  ditches,  the  irrigated 
lands,  and  the  discharge  of  the  river  during  the  irrigation  season,  were 
submitted  to  the  inspection  of  the  irrigators  seeking  the  establishment 
of  their  water  rights,  it  was  at  once  manifest  that  to  give  to  each  appro- 
priator all  the  water  claimed  in  his  original  filing  would  be  to  transfer 
the  control  of  the  stream,  during  the  season  when  water  is  most 
needed,  to  the  first  half  dozen  priorities  and  leave  the  120  or  more 
ranchmen  and  irrigators,  all  of  whom  were  users  of  water  and  many 
of  whom  had  been  using  it  for  years,  without  an}^  legal  rights  of  value 
during  a  large  part  of  the  irrigation  season.  On  the  other  hand,  it 
was  equally  clear  that  while  the  policy  being  followed  by  the  board 
would  protect  the  early  appropriators  in  their  rights  to  all  the  water 
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they  had  used  or  would  need  for  the  land  irrigated,  it  would  at  the  same 
time  give  to  the  later  appropriators  a  valuable  legal  right  to  water  for 
the  land  they  had  actually  reclaimed.  In  the  light  of  the  actual  facts, 
the  idea  that  rights  should  be  based  on  use  and  limited  to  the  land  irri- 
gated took  on  a  new  meaning.  Even  the  earlier  appropriators,  from 
whom  opposition  might  have  been  expected,  recognized  the  justice  and 
wisdom  of  the  board's  policy  and  accepted  its  decision  without  contest. 
The  outcome  of  the  adjudication  has  been  referred  to  because  these 
principles  have  been  adhered  to  in  all  the  succeeding  j^ears  with  results 
generally  satisfactory  to  all  concerned.  At  eveiy  step  in  the  procedure 
provision  has  been  made  for  appeal  from  the  findings  of  the  board  to 
the  district  court.  But  since  the  board  was  organized  but  three  appeals 
have  been  taken,  and  in  each  case  the  board  was  sustained.  The  last 
stream  on  which  territorial  rights  to  water  were  determined  was  the 
Gray  Bull  River.  The  final  order  in  this  determination  was  made  in 
the  summer  of  1900.  It  dealt  with  236  claims,  some  of  which  dated 
back  over  twenty  years.  From  beginning  to  end  of  this  procedure 
there  was  not  a  controversy  between  irrigators,  and  the  final  order 
was  accepted  without  a  contest  and  without  an  appeal  from  the  findings 
of  the  board. 

When  the  determination  of  rights  on  a  stream  has  been  completed, 
a  certificate  is  issued  by  the  board  of  control  to  each  lawful  appro- 
priator,  setting  forth  the  priority  and  volume  of  his  diversion  and 
describing  the  land  to  which  the  right  attaches.  The  right  attaches 
to  these  lands  and  to  no  other. 

The  fundamental  idea  in  the  establishment  of  a  water  right  in  Wyo- 
ming is  that  public  interests  are  to  be  first  considered,  and  that  it  is 
the  business  of  the  board  of  control  to  guard  and  protect  the  interests 
of  all  the  citizens  of  the  State,  both  present  and  prospective.  The 
adjudications  of  the  board  are  not  contests  between  private  interests, 
but  are  a  ministerial  inquiry  into  the  acts  by  which  a  citizen  seeks  to 
become  a  partaker  in  the  bounty  of  the  State. 

The  care  with  which  the  board  protects  the  public  interests  makes 
unnecessary  the  filing  of  contests  for  individual  claims.  As  a  result 
there  is  little  contention  among  the  appropriators  and  but  small 
expense  attending  the  proving  up  on  a  right.  The  total  necessary 
expense,  where  the  right  is  not  contested,  is  $1  for  the  issuance  of 
the  certificate,  and  75  cents  for  its  record  with  the  county  clerk. 

APPROPRIATIONS  UNDER  STATE  LAWS. 

The  business  of  the  board  of  control,  however,  is  not  primarily  to 
settle  disputes.  It  is  to  so  guard  and  protect  all  interests  that  dis- 
putes shall  not  arise.  For  this  the  law  provides  that  before  any  con- 
struction of  works  for  a  new  appropriation,  or  for  the  enlargement  of 
any  old  one,  can  begin,  the  party  who  seeks  the  appropriation  shall 
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file  with  the  State  engineer  an  application  for  a  permit  or  license  to 
take  the  water  from  the  stream.  This  application  must  set  forth  in 
prescribed  form — 

The  name  and  post-office  address  of  the  applicant; 

The  source  of  the  water  supply; 

The  nature  of  the  proposed  use; 

The  location  and  description  of  the  proposed  works; 

The  time  within  which  it  is  proposed  to  begin  construction; 

The  time  required  for  the  completion  of  construction;  and 

The  time  required  for  the  application  of  the  water  to  the  proposed 
beneficial  use. 

In  case  the  proposed  right  is  for  irrigation,  the  applicant  gives  the 
legal  subdivisions  of  the  land  to  be  irrigated,  with  the  acreage  in  each 
subdivision.  It  is  further  required  that  the  application  shall  be 
accompanied  by  a  map  in  duplicate,  showing  the  course  of  the  ditch, 
the  course  of  the  stream,  and  the  lands  to  be  irrigated.  Before  accept- 
ing the  application  the  State  engineer  is  required  to  make  a  careful 
examination  of  the  filing  and  of  the  accompanying  map.  If  there  are 
errors,  the  papers  must  be  returned  to  the  applicant  with  instructions 
as  to  how  they  shall  be  corrected.  When  in  proper  form  they  are 
accepted  and  filed.  Then  follows  an  ^examination  of  all  the  inter- 
ests to  be  considered  in  connection  with  the  new  application.  If  it 
is  found  that  there  is  unappropriated  water  in  the  stream,  that  the 
proposed  use  is  beneficial  and  reasonable,  that  it  will  not  impair  exist- 
ing rights,  that  it  is  not  detrimental  to  the  public  welfare,  and  that 
the  party  making  the  application  is  able  to  carry  out  the  construction 
proposed,  it  is  the  duty  of  the  State  engineer  to  grant  the  permit. 
If,  on  the  contrary,  the  proposed  use  threatens  existing  rights  or  seems 
not  to  be  made  in  good  faith,  or  is  in  any  way  prejudicial  to  the  pub- 
lic welfare,  it  is  the  duty  of  the  State  engineer  to  refuse  the  permit. 
If  the  State  engineer  finds  that  the  volume  to  be  diverted  is  extrava- 
gant, or  that  any  of  the  land  described  in  the  application  can  not  be 
watered  from  the  proposed  ditch,  or  that  the  time  named  in  the  filing 
for  the  completion  of  the  application  to  a  beneficial  use  is  too  great, 
he  may  make  such  modifications  as  shall  bring  the  application  within 
the  purpose  of  the  law.  Construction  can  not  proceed  until  the  per- 
mit has  been  indorsed  on  the  application  and  the  filing  and  the  permit 
recorded  and  returned  to  the  appropriator.  This  gives  large  powers 
to  the  State  engineer,  but  the  applicant  is  protected  from  arbitrary 
action  by  his  right  of  appeal.  Any  person  deeming  himself  aggrieved 
by  any  action  of  the  State  engineer  in  the  matter  of  his  appropriation 
may  appeal  to  the  State  board  of  control.  If  dissatisfied  with  the 
findings  of  the  board,  he  may  carry  the  appeal  to  the  district  court. 
After  a  permit  is  granted  reports  of  progress  are  required,  and  a 
failure  to  go  forward  with  the  work  within  the  time  fixed  by  the  State 
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engineer  forfeits  the  right,  and  the  permit  is  canceled.  This  removes 
all  uncertainty  as  to  what  rights  on  the  stream  are  valid.  A  letter 
addressed  to  the  State  engineer  concerning  any  appropriation  or  con- 
cerning the  appropriations  on  any  stream  will  bring  by  the  next  mail 
full  information  concerning  all  matters  of  inquiry.  This  is  an  effective 
protection  against  overappropriation.  and  prevents  waste  of  energy 
and  capital  in  the  building  of  works  for  which  there  is  no  water. 

The  right  to  appropriate  water  can  be  obtained  only  by  compliance 
with  the  law.  Use  without  such  compliance  will  not  answer.  Taking 
water  from  a  Wyoming  stream  without  a  permit  from  the  State 
engineer's  office  or  cutting  timber  from  State  lands  without  a  permit 
are  both  misdemeanors,  and  for  the  same  reason.  Those  who  comply 
with  the  water  law  receive  a  definite  title  to  water.  The  title  comes 
from  the  State  and  is  a  State  patent  to  a  share  in  the  stream. 

Upon  the  completion  of  the  works,  and  when  the  water  has  been 
applied  to  the  beneficial  use  proposed,  notice  is  given  to  the  State 
engineer.  The  State  engineer  or  division  superintendent,  as  may  be 
agreed  upon,  then  makes  an  examination  of  the  works  and  reports  to 
the  board.  If  the  appropriation  has  been  perfected  in  accordance  with 
the  terms  of  the  application  and  the  permit  of  the  State  engineer,  a 
certificate  is  issued  by  the  board  of  control.  This  certificate  is  of  the 
same  character  as  that  before  discussed  in  connection  with  the  adjudi- 
cation of  Territorial  claims.  The  priority  of  the  appropriation  dates 
from  the  time  of  filing  the  application.  A  right  once  certified  can  be 
lost  only  by  failure  to  keep  the  works  in  order  and  to  use  the  water 
for  a  period  of  two  successive  years.  The  State,  after  issuing  these 
certificates  of  appropriation  or  titles  to  water,  protects  them. 

DISTRIBUTION  OF  WATER. 

This  brings  us  to  the  last  and  most  important  work  of  the  board, 
the  distribution  of  the  water  to  those  legally  entitled  to  its  use.  All 
that  has  preceded  is  simply  preparatory  to  this.  For  convenience  in 
distribution  and  to  secure  prompt  service,  the  four  divisions  are  sub- 
divided into  districts.  These  subdivisions  are  made  by  the  board  as 
the  necessity  arises  and.  like  the  greater  divisions,  their  boundaries  lie 
along  the  drainage  lines.  For  each  district  the  governor  appoints  a 
water  commissioner,  who  has  immediate  charge  of  the  water  distribu- 
tion in  his  district.  Over  him  is  his  division  superintendent,  and  the 
State  engineer  supervises  all.  A  table  is  prepared  for  each  stream, 
showing  the  priorities  and  the  volume  of  each  appropriation.  The 
commissioner  is  furnished  with  copies  of  the  priority  table  and  the 
map.  so  that  he  and  the  water  users  can  have  a  clear  understanding  as 
to  the  relative  rights  of  all  parties  interested  in  the  distribution  of  the 
water.  When  there  is  scarcity  or  some  one  is  deprived  of  water  to 
which  he  is  entitled,  the  commissioners  are  called  on  to  regulate  the 
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distribution.  Each  ditch  owner  is  required  to  place  in  his  ditch  a 
measuring  flume  and  headgate.  so  that  the  volume  diverted  may  be 
measured  and  the  flow  regulated.  If  the  use  of  water  by  any  ditch 
interferes  with  the  rights  of  others  having  prior  appropriations,  the 
headgate  of  the  offending  ditch  is  closed,  wholly  or  partially.  When 
a  gate  has  once  been  set  by  a  commissioner,  it  may  not  be  changed  or 
interfered  with  without  incurring  severe  penalties.  For  this  the  com- 
missioners are  clothed  with  the  police  powers  necessary  for  the 
enforcement  of  the  law.  The  work  of  the  commissioner  is  an  impor- 
tant and  delicate  one  and  much  depends  upon  the  tact  and  judgment 
with  which  he  exercises  his  authority. 

As  a  result  of  the  care  with  which  the  State  guards  these  rights,  the 
water  users  respect  them.  Instead  of  the  uncertainty  which  existed 
when  this  law  was  enacted,  when  each  did  what  was  right  in  his  own 
eyes  without  regard  to  the  rights  of  his  more  peaceable  or  less  favor- 
ably situated  neighbor,  there  is  now  certainty  that  each  will  receive  the 
water  to  which  he  is  entitled.  Under  the  first  condition  neighbor 
contended  with  neighbor  and  one  community  was  at  war  with  another. 
The  shotgun  and  the  Winchester  were  the  instruments  relied  on  for 
regulating  the  use  of  water.  Neighbors  who  under  the  old  regime 
were  always  at  enmity  now  live  in  peace.  Communities  which  were 
once  torn  asunder  by  contention  over  the  water,  are  now  bound 
together  in  peaceable  and  friendly  relations  by  their  sense  of  depend- 
ence on  a  common  water  supply.  Each  feels  that  the  value  of  his 
water  right  depends  upon  the  prompt  compliance  of  every  water  user 
with  the  orders  of  the  commissioner.  If  there  is  objection  to  any 
ruling  of  the  commissioner,  the  rule  is  obeyed,  but  the  matter  is 
referred  promptly  to  the  division  superintendent.  If  his  ruling  is  not 
satisfactory  the  matter  may  be  carried  up  to  the  State  engineer,  whose 
decision  is  final. 

DEFECTS  IN  THE  WYOMING  LAW. 

The  operation  of  the  Wyoming  law  has  disclosed  some  defects.  The 
constitution  confers  on  the  board  of  control  the  supervision  of  the 
waters  of  the  State  and  of  their  appropriation,  distribution,  and  diver- 
sion, and  of  the  various  officers  connected  therewith.  Until  a  late 
decision  by  the  supreme  court,  this  was  believed  to  give  the  board 
exclusive  original  jurisdiction  in  the  determination  of  rights  to  water, 
and  all  of  the  Territorial  rights  thus  far  disposed  of  have  been  estab- 
lished under  this  belief.  The  decision  referred  to.  Carpenter  v.  Farm 
Investment  Company  (61  Pac.  Kep.,  258),  holds  that  an  appropriator 
can  choose  between  the  courts  or  the  board  of  control,  and  that  either 
tribunal  can  determine  the  amount  and  priority  of  his  appropriation. 
This  decision  introduces  again  an  element  of  uncertainty  and  of  con- 
fusion, and  opens  up  possibilities  of  litigation  which  before  were 


55 


supposed  to  be  closed.  One  set  of  claimants  on  a  river  may  elect 
to  have  their  rights  adjudicated  b}^  the  board,  while  another  set  may 
choose  to  carry  theirs  to  the  courts.  This  leads  to  the  establish- 
ment of  two  systems  of  priorities  founded  on  entirety  different  modes 
of  determination.  Unless  this  defect  in  the  law  is  promptly  corrected 
by  proper  legislation  or  by  constitutional  amendment  it  will  ulti- 
mately result  in  the  demoralization  of  the  s}xstem.  The  next  session 
of  the  legislature  should  see  to  it  that  the  remedy  is  applied.  The 
board  of  control  should  be  given  exclusive  original  jurisdiction  in  the 
matter  of  adjudications,  and  a  reasonable  time  limit  should  be  fixed 
within  which  all  claims  should  be  submitted.  Failure  to  comply  with 
the  law  within  the  time  fixed  should  work  a  forfeiture  of  right. 

The  State  engineer  is  required  to  approve  all  applications  for  per- 
mits to  appropriate  water  not  detrimental  to  public  interests,  and  to 
refuse  all  others.  In  many  cases  it  is  difficult  to  tell  whether  or  not  a 
new  ditch  will  or  will  not  interfere  with  existing  rights.  In  all  cases 
where  there  is  uncertainty  as  to  whether  or  not  an  application  should 
be  approved,  the  law  should  authorize  the  State  engineer  to  require 
the  applicant  to  give  notice  in  a  newspaper  of  his  intention,  in  order 
that  protests  may  be  filed  before  official  action  is  taken. 

When  proof  is  taken  of  the  completion  of  an  appropriation  under  a 
permit,  the  division  superintendent  should  be  required  to  submit  all 
proofs  for  the  inspection  of  the  parties  interested  before  action  is 
taken  by  the  board  toward  issuing  the  final  certificate.  This  is  already 
done  under  a  resolution  of  the  board,  but  it  should  be  a  requirement 
of  the  statutes. 

The  law  makes  the  opening  of  a  headgate  which  has  been  closed  by 
the  commissioner,  a  misdemeanor  punishable  by  certain  fines;  but  as 
this  misdemeanor  is  usually  committed  in  the  night,  and  certainly  in 
the  absence  of  the  commissioner,  either  the  use  of  the  water  through 
a  ditch,  the  headgate  of  which  has  been  closed  by  a  commissioner, 
should  be  made  a  misdemeanor,  or  the  use  of  water  through  such  head- 
gate  should  be  prima  facie  evidence  of  the  guilt  of  the  person  getting 
the  benefit  of  such  use. 

FORMS  USED  IN  ADJUDICATING  TERRITORIAL  RIGHTS. 

That  the  process  of  adjudicating  a  Territorial  right  may  be  more 
clearly  understood,  we  have  selected  the  case  of  John  Moran,  who  appro- 
priated water  from  Horseshoe  Creek  for  the  irrigation  of  90  acres  of 
land  in  the  E.i  of  the  NE.J  of  sec.  32,  and  the  W.-fcof  theNW.iof  sec. 
33,  T.  29  N. ,  R.  69  W.  He  constructed  his  ditch  and  watered  his  land 
in  the  spring  of  1883.  In  1889  he  filed  a  statement  of  claim  to  water 
right  with  the  Territorial  engineer.  The  adjudication  of  the  rights  on 
this  stream  was  made  in  1892  and  1893.  The  forms  used  are  copied  as 
they  appear  in  the  records  of  the  board. 
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NOTICE   OF   SURVEY   AND   EXAMINATION    OF    DITCHES   AND  LANDS 

IRRIGATED. 

First  is  the  notice  of  the  time  of  beginning  the  survey  and  examina- 
tion of  the  ditches  and  of  the  lands  irrigated.  In  addition  to  the  indi- 
vidual notice  sent  to  all  claimants  of  record,  it  will  be  remembered 
that  in  every  case  where  notices  are  required,  a  newspaper  notice  is 
also  given  for  the  claimants  not  on  record.  The  notice  was  given  that 
Mr.  Moran  might  be  present  when  the  survey  was  made  to  give  needed 
information  concerning  the  ditch  and  the  lands  for  which  he  claimed 
water.  This  saves  much  time  for  the  engineer  and  satisfies  the  claim- 
ant that  every  item  of  importance  connected  with  his  irrigation  plant 
had  full  consideration  and  will  receive  due  notice  in  the  engineer's 
report: 

Office  of  the  Board  of  Control, 

State  of  Wyoming, 
Cheyenne,  September  6,  1892. 

Mr.  John  Moran, 

GlendOj  Wyoming: 

Dear  Sir:  You  are  hereby  notified  that  the  State  engineer  or  assistant  will  on  or 
after  the  6th  day  of  October,  1892,  begin  the  measurement  of  Horseshoe  Creek  and 
tributaries,  and  the  survey  and  measurements  of  the  ditches  diverting  water  there- 
from, and  will  continue  until  all  of  said  ditches  have  been  surveyed  and  measured. 

Elwood  Mead, 

State  Engineer. 

NOTICE  TO  APPEAR  AND  GIVE  PROOF  OF  APPROPRIATION. 

Second  is  the  notice  to  appear  before  the  division  superintendent 
and  give  proof  of  appropriation.  This  notice,  with  the  blank  state- 
ment of  claim  accompanying  it,  gave  Mr.  Moran  full  information  as  to 
the  character  of  the  proof  required  to  substantiate  his  claim,  and  also 
gave  him  opportunity  to  secure  the  necessary  facts  before  presenting 
himself  to  the  division  superintendent  for  an  examination  concerning 
his  right. 

State  of  Wyoming,  County  of  Laramie,  ss: 
To  John  Moran,  Moran,  Wyo.: 

You  are  hereby  required  to  be  and  appear  before  me,  the  division  superintendent 
of  water  division  No.  1,  at  Glendo,  in  the  county  of  Laramie,  on  the  15th  day  of 
November,  1892,  to  then  and  there  offer  proof  of  the  appropriation  of  water  for  bene- 
ficial purposes  from  Horseshoe  Creek,  and  you  are  hereby  notified  that  a  failure  to 
so  appear  and  furnish  all  the  proof  required  will  subject  you  to  all  the  costs  arising 
out  of  such  failure. 

Witness  my  hand  this  8th  day  of  November,  A.  D.  1892. 

J.  A.  Johnston, 
Division  Superintendent. 
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Letter  Which  Accompanies  Blank  Form  of  Proof  of  Appropriation  Mailed  to 
Irrigators  in  Advance  of  Submission  of  Testimony  Showing  Right  to  the  Bene- 
ficial Use  of  Water. 

November  8,  1892. 

Mr.  John  Moran. 

Dear  Sir:  Your  attention  is  called  to  the  inclosed  proof  of  appropriation.  It  is 
the  intention  of  the  law  and  also  of  the  board  of  control  to  make  the  adjudication  of 
rights  to  the  use  of  water  as  inexpensive  to  the  appropriator  as  possible.  Conse- 
quently, you  are  requested  to  cooperate  with  the  division  superintendent  to  whom 
you  submit  your  testimony  to  the  extent  that  you  prepare  yourself  to  answer  all 
questions  readily  and  accurately  before  the  day  set  for  submitting  said  testimony. 

Your  special  attention  is  called  to  those  questions  whose  answers  indicate  the  date 
of  your  appropriation  and  use  of  the  water,  and  to  the  acreage  of  land  irrigated  and 
description  thereof. 

By  complying  with  this  request  you  will  not  only  facilitate  the  taking  of  testimony, 
but  will  insure  the  correct  establishment  of  the  respective  rights  and  possibly  prevent 
expensive  and  aggravating  litigation. 

Yours,  truly,  J.  A.  Johnston, 

Division  Superintendent. 

PROOF  OF  APPROPRIATION. 

Third  is  the  proof  of  appropriation.  It  will  be  noticed  that  the 
inquiry  reaches  all  the  important  facts  necessary  for  the  establishment 
of  a  right.  This  proof  was  taken  at  Glendo,  the  point  most  conven- 
ient for  Mr.  Moran  and  the  other  water  users,  and  was  without 
expense  to  him.  The  evidence  was  taken  in  the  presence  of  his  neigh- 
bors and  of  all  the  parties  interested  in  the  use  of  water  from  this  stream. 
If  the  place  of  giving  evidence  had  been  at  the  capital  of  the  State  or 
at  the  county  seat  the  expense  would  probably  have  kept  some  of  the 
smaller  claimants  away,  but  as  it  was  all  were  present  and  the  presen- 
tation of  the  claims  was  complete. 

Proof  of  Appropriation  of  "Water. 

From  Horseshoe  Creek,  Division  No.  1. 
State  your  name. — John  Moran. 

1.  Q.  Post-office. — A.  Glendo. 

2.  Q.  State  the  use  to  which  the  water  has  been  applied. — A.  Irrigation. 

3.  Q.  State  the  means  of  diversion  employed. — A.  Ditch. 

4.  Q.  If  through  a  ditch  state  its  name. — A.  John  Moran  No.  1. 

5.  Q.  («)  State  date  of  survey  of  the  ditch  or  other  distributing  works  through 
which  the  water  claimed  is  diverted;  (6)  the  date  when  the  construction  of  such 
ditch  was  begun  and  when  completed. — A.  (a)  Spring  of  1883;  (b)  spring  of  1883. 

6.  Q.  If  any  enlargements  were  made  state  the  date  when  begun  and  the  date 
when  completed. — A.  None. 

7.  Q.  State  dimensions  of  the  ditch  as  originally  constructed,  and  as  enlarged,  and, 
if  measured  by  the  county  surveyor  under  the  provisions  of  the  act  of  1886,  give  the 
results  of  such  measurement. — A.  5.5  feet  wide  on  top,  3  feet  wide  on  bottom,  and 
12  inches  deep,  and  grade  of  10  feet  per  mile,  as  measured  by  comity  surveyor. 

8.  Q.  State  the  name  of  person,  association  of  persons,  or  corporation  who  built 
the  ditch  or  canal,  and  the  name  or  names  of  its  present  owners. — A.  Built  by  John 
Moran;  owned  at  present  by  John  Moran. 
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9.  Q.  If  water  is  claimed  for  irrigation,  give  the  legal  subdivisions  of  land  owned 
or  controlled  by  you  for  which  an  appropriation  is  claimed. — A.  E.  J  of  NE.  J, 
sec.  32,  and  NW.  J  of  W.  J,  sec.  33,  T.  29  N.,  R.  69  W. 

10.  Q.  State  the  nature  of  your  title  to  the  above-described  land,  and  if  not  owned 
by  you  give  the  name  of  the  owner  and  the  nature  of  the  possessory  right  which  you 
exercise. — A.  I  own  it. 

11.  Q.  State  the  year  when  water  was  first  used  for  irrigation  or  other  beneficial 
purposes,  and  by  whom. — A.  Summer  of  1883. 

12.  Q.  If  for  irrigation,  give  the  number  of  acres  watered  the  first  year,  giving  the 
legal  subdivisions  on  which  the  water  was  used,  euid,  as  near  as  may  be,  the  acres 
irrigated  in  each  legal  subdivision. — A.  Ninety  acres  in  E.  i  of  NE.  J,  sec.  32,  and  W. 
i  of  NW.  i,  sec.  33,  T.  29  N.,  R.  69  W. 

13.  Q.  State  the  number  of  acres  watered  each  subsequent  year,  and  give  the  legal 
subdivisions  on  which  the  wTater  was  used,  and,  as  near  as  may  be,  the  acres  irrigated 
in  each  legal  subdivision. — A.  Same  every  year  after. 

14.  Q.  State  the  number  of  acres  irrigated  from  said  ditch  in  1892,  and  give  the 
legal  subdivisions  on  which  water  was  used,  and,  as  near  as  may  be,  the  acres  irri- 
gated in  each  subdivision. — A.  Ninety  acres,  as  described. 

15.  Q.  State  the  acreage  said  ditch  is  capable  of  watering,  give  the  legal  subdivi- 
sions of  land  which  it  can  be  made  to  irrigate,  and  state  who  owns  said  land. — A, 
Ninety  acres. 

16.  Q.  State  your  proportionate  interest  in  said  ditch. — A.  Own  entire  ditch. 

16J.  Q.  The  plat  prepared  by  the  State  engineer  is  hereby  accepted  as  showing  cor- 
rectly the  location  of  the  John  Moran  ditch  No.  1  and  the  land  which  can  be  irrigated 
therefrom.1 — A.  Yes. 

17.  Q.  When  does  your  irrigation  season  begin  and  when  does  it  end? — A.  Begins 
April  1,  ends  September  1. 

18.  Q.  If  water  is  used  for  other  purposes  than  irrigation  state  the  nature  of  such 
use  and  the  time  when  such  use  began. — A.   . 

19.  Q.  How  much  water  is  required  for  such  purpose? — A.   . 

20.  Q.  During  what  months  is  the  water  used? — A.   . 

21.  Q.  Have  you  or  any  other  claimant  of  said  appropriation  filed  a  claim  to  water 
in  the  office  of  the  county  clerk?  If  so,  give  date  of  filing  and  the  name  of  the  party 
or  parties  interested  in  said  claim. — A.  Yes;  July  6, 1899. 

22.  Q.  Have  you  had  sufficient  water  each  year  since  the  use  for  which  an  appro- 
priation is  claimed  began? — A.  No. 

23.  Q.  If  not,  state  the  years  of  scarcity,  the  months  when  the  supply  was  insuffi- 
cient, and  the  reason  of  such  scarcity. — A.  Short  during  1890  and  1891  on  account  of 
drought. 

Remarks:  . 

Signed:  John  Moran. 

Glendo,  Wyo.  ,  November  15,  1892. 

I  hereby  certify  that  the  foregoing  affidavit  was  read  to  the  affiant  in  my  presence 
before  he  signed  his  name  thereto;  that  said  affiant  is  to  me  personally  known  (or 

has  been  satisfactorily  identified  before  me  by  ),and  that  I  verily 

believe  him  to  be  a  credible  person  and  the  person  he  represents  himself  to  be;  and 
that  this  affidavit  was  subscribed  and  sworn  to  before  me  at  Glendo  on  this  15th  day 
of  November,  1892. 

J.  A.  Johnston, 
Division  Superintendent. 

*In  case  there  is  objection  to  the  official  plat  the  parties  objecting  must,  when  giv- 
ing proof,  file  a  written  statement  of  the  reason  therefor;  and  must  within  thirty 
days  file  with  the  division  superintendent  a  map  of  said  ditch  and  irrigated  lands, 
with  affidavit  of  surveyor,  giving  date  of  survey,  attached  thereto. 
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NOTICE  OF   TIME  AND   PLACE  OF    SUBMITTING  CLAIMS  TO  INSPECTION. 

Fourth  is  the  notice  of  the  time  and  place  of  submitting  the  claims 
for  the  inspection  of  all  interested  parties.  This  opening  of  the  claims 
to  inspection  gave  Mr.  Moran  and  the  other  water  users  an  oppor- 
tunity to  fully  inform  themselves  as  to  the  character  and  extent  of  the 
rights  claimed  on  Horseshoe  Creek.  Each  statement  received  a  search- 
ing and  critical  examination  by  the  parties  most  interested.  If  there 
were  errors  in  statement  or  mistakes  in  the  survey  they  were  pointed 
out  and  corrected.  If  false  or  exaggerated  claims  had  been  made  they 
were  brought  to  light,  and  if  not  rectified  could  be  contested  at  the 
expense  of  the  party  in  the  wrong. 

State  of  Wyoming,  County  of  Laramie,  ss: 
To  Johx  Moran  : 

You  will  take  notice  that  the  taking  of  evidence  in  the  matter  of  the  adjudication 
of  water  rights  upon  Horseshoe  Creek  has  been  completed,  and  that  upon  the  29th 
day  of  November.  A.  D.  1892,  at  Glendo,  all  of  said  evidence  will  be  there  presented 
and  open  to  the  inspection  of  any  and  all  claimants  of  rights  and  priorities  to  water 
upon  said  stream,  and  will  be  so  held  open  to  the  inspection  of  said  parties  for  one  day. 

Witness  my  hand  and  seal  this  15th  day  of  November,  1892. 

J.  A.  Johxstox, 
Superintendent  of  Water  Division  Xo.  1. 

I  hereby  acknowledge  service  of  the  above  notice,  and  waive  further  notice, 
whether  by  publication  or  otherwise. 

Johx  Moran. 

CERTIFICATE  OF  APPROPRIATION. 

Fifth  is  the  certificate  of  appropriation.  Mr.  Moran's  claim  was 
not  contested.  His  statement  was  sustained  by  the  report  of  the  divi- 
sion superintendent,  and  the  board  of  control  made  its  findings  in 
accordance  with  the  proof  submitted,  as  will  appear  by  a  comparison 
of  the  proof  and  certificate. 

Certificate  of  Appropriatiox  of  Water. 

Whereas  John  Moran,  of  Laramie  County,  TVyo..  has  presented  to  the  board  of 
control  of  the  State  of  Wyoming  proof  of  the  appropriation  of  water  from  Horseshoe 
Creek  through  the  John  Moran  No.  1  for  irrigation. 

Now  know  ye,  that  the  board  of  control,  under  the  provisions  of  chapter  8  ot  the 
session  laws  of  1890-91,  entitled  "An  act  providing  for  the  supervision  and  use  of  the 
waters  of  the  State."  approved  December  22,  1890.  has,  by  an  order  dated  the  11th 
day  of  March,  A.  D.  1S93.  determined  and  established  the  priority  and  amount  of 
appropriation  as  follows:  Name  of  appropriator,  John  Moran:  post-office  address, 
Glendo,  Wyo.;  general  priority  number  on  main  stream,  6;  amount  of  first  appropria- 
tion, 1.29  cubic  feet  per  second:  date  of  first  appropriation,  spring,  1883;  description 
of  land  to  be  irrigated.  E.  i  of  NE.  J  sec.  32.  and  W.  I  of  NW.  \  sec.  33.  T.  29  N.,R. 

69  W. 

The  right  to  water  hereby  confirmed  and  established  is  limited  to  the  needs  of  said 
land,  and  the  use  is  restricted  to  the  place  where  acquired  and  to  the  purpose  for 
which  acquired ;  rights  for  irrigation  not  to  exceed  1  cubic  foot  per  second  for  each 

70  acres  watered. 


60 


In  testimony  whereof  I,  Elwood  Mead,  president  of  the  State  board  of  control, 
have  hereunto  set  my  hand  this  11th  day  of  March,  A.  D.  1893,  and  caused  the  seal 
of  said  board  to  be  hereunto  affixed. 

Elwood  Mead,  President. 

Attest: 

E.  S.  Johnston,  Secretary. 


TABLE    OF    APPROPRIATIONS    FROM    HORSESHOE    CREEK.  SHOWING 

PRIORITIES. 

Sixth  is  a  table  showing  the  priority  number,  date,  and  volume  of 
each  appropriation  from  Horseshoe  Creek,  the  place  of  diversion  and 
the  use  to  which  the  water  is  applied,  and  if  for  irrigation  the  acreage 
which  may  be  watered  under  each  right,  with  the  legal  description  of 
the  lands  to  which  the  right  is  attached.  Mr.  Moran's  priority  under 
this  claim  is  No.  6.  It  will  be  noticed  that  there  are  two  appropria- 
tions having  priority  No.  3.  Robert  M.  Walker  and  Allen  Laughlin 
built  and  used  ^Yalker  Ditch  No.  1  together.  They  have  the  same 
priority,  but  a  certificate  is  issued  to  each  for  the  watering  of  his  own 
land.  Patrick  J.  Hall's  appropriation  was  overlooked  when  the  table 
of  priorities  was  arranged.  AVhen  the  omission  was  discovered  it  was 
found  that  the  date  of  his  priority  was  later  than  that  of  No.  5  and 
ahead  of  No.  6.  It  was.  therefore,  inserted  in  the  table  between  Xo.  5 
and  No.  6  and  given  the  priority  Xo.  5^. 
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MAP  SHOWING  DITCHES  AND  PRIORITIES. 

Seventh  is  a  map  of  that  part  of  the  Horseshoe  watershed  in  which 
irrigation  is  practiced.  This  map  shows  the  stream,  the  ditches,  and 
the  lands  irrigated.  Each  tract  is  marked  with  the  number  of  the 
appropriation  as  it  appears  in  the  table  of  priorities.  The  map  and 
table  are  the  water  commissioner's  guide  in  regulating  the  diversion 
and  use  of  the  water.    (PL  II.) 

FORMS  USED  IN  SECURING  A  WATER  RIGHT  UNDER  THE  STATE 

LAW. 

All  applications  for  permits  to  appropriate  water  under  the  State 
law  must  be  made  in  the  form  prescribed  on  blanks  furnished  by  the 
State  engineer  without  expense  to  the  applicant.  With  each  blank  is 
sent  the  following  circular  letter  explaining  the  form  and  giving 
detailed  instruction  as  to  the  preparation  of  the  filing. 

Instructions  and  Suggestions  to  Applicants  for  Permits  to  Appropriate  Water. 

Sections  917  to  927  and  931  to  933  of  the  Revised  Statutes  of  Wyoming,  1899,  gov- 
ern the  filing  and  approval  of  such  applications. 

The  law  governing  the  fees  to  be  charged  is  found  in  section  108,  Revised  Statutes 
of  Wyoming,  1899. 

An  abstract  of  these  requirements  and  the  requirements  of  this  office  are  given 
below. 

APPLICATIONS. 

Applications  must  be  made  upon  the  blank  form  approved  by  the  State  engineer. 
Applications  to  enlarge  existing  ditches,  or  to  increase  the  acreage  watered  there- 
from, must  be  made  on  an  enlargement  blank.  In  giving  dimensions  remember  the 
following: 

"Width  on  top"  is  the  width  at  surface  water  line.  Depth  is  the  depth  of  water 
which  the  ditch  or  canal  is  to  carry. 

The  area  to  be  irrigated  must  be  given.  Where  not  measured  an  estimate  must  be 
made,  and  where  only  a  part  of  a  subdivision  is  to  be  watered  the  estimate  must  give 
the  acreage  in  each  forty  acres  of  these  fractional  subdivisions. 

The  law  requires  applications  to  be  made  and  approved  by  the  State  engineer 
before  work  begins.  No  application  which  states  that  work  has  begun  or  has  been 
completed  will  be  approved. 

MAPS. 

Each  application  must  be  accompanied  by  two  maps,  one  of  which  must  be  on 
tracing  linen. 

These  maps  must  be  drawn  to  a  scale  of  2  inches  to  the  mile  or  larger,  and  on  sheets 
not  less  than  6  by  9  inches. 

They  must  show  the  location  of  the  headgate  by  courses  and  distances  from  some 
Government  corner.  They  must  show  the  actual  location  of  the  ditch  or  canal,  and 
where  Government  survey  lines  are  crossed  the  distance  to  the  nearest  corner  must 
be  given.  (Where  corners  can  not  be  found,  give  the  location  of  line  by  courses  and 
distances. ) 

The  map  must  show  the  course  of  and  name  of  stream  from  which  water  is  taken, 
the  location  and  area  of  land  to  be  irrigated,  or  place  where  water  is  to  be  used  for 
other  purposes.  (This  may  be  done  by  marking  the  boundaries  or  by  coloring  the 
areas. ) 
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Whenever  the  canal  line  crosses  streams  or  other  ditches,  the  location  of  such  cross- 
ings must  be  shown  and  such  intersecting  streams  and  ditches  must  be  marked  by 
ink  of  a  different  color. 

Maps  must  contain  the  name  of  the  ditch,  canal,  or  reservoir,  and  the  postoffice  of 
the  surveyor,  with  date  of  survey. 

RESERVOIRS  AND  DAMS. 

Applications  for  reservoirs  and  dams  must  be  accompanied  by  a  map  in  duplicate 
on  tracing  linen  showing  the  dimensions  and  location  of  the  reservoir.  The  dam 
must  be  tied  to  some  Government  corner  by  courses  and  distances. 

Plans  of  dams,  cribs,  or  embankments  must  be  drawn  on  longitudinal  scale  of  not 
less  than  1  inch  to  100  feet  and  for  cross  sections  of  not  less  than  1  inch  to  20  feet. 
Timber,  brush,  and  stone,  where  used,  shall  be  shown  in  detailed  plans,  the  scale  of 
which  shall  be  1  inch  to  4  feet.  The  plans  for  outlet  and  waste  ways  for  reservoirs 
shall  be  drawn  on  scale  of  1  inch  to  4  feet  and  are  required  for  all  dams  over  15  feet 
high. 

The  maps  of  reservoirs  shall  show  the  total  area  to  be  submerged  and  enough 
levels  to  permit  of  computing  its  capacity. 

For  earth  dams  the  slope  must  not  be  less  than  3  to  1  for  the  front,  or  water  side, 
and  2  to  1  for  the  back. 

FEES. 

For  filing  and  examining  applications  for  permits  to  appropriate  water,  $2. 

For  recording  statements  of  claim,  $1.50. 

For  recording  applications  for  reservoir  permits,  $1. 

For  recording  any  other  water-right  instrument— for  the  first  100  words,  81;  for 
each  subsequent  folio,  15  cents. 

For  issuing  certificates  of  appropriation,  $1. 

For  making  certified  copies  of  records,  per  folio,  15  cents. 

For  attaching  certificate,  $1. 

Engineer's  Office,  Cheyenne,  Wyo. 

The  method  of  procedure  in  acquiring  a  right  under  the  State  law  is 
illustrated  by  copies  of  the  records  in  the  case  of  Joseph  E.  Hoffman, 
who  also  took  water  from  Horseshoe  Creek.  His  application  for  a 
permit  to  divert  water  for  the  irrigation  of  the  SE.  \  of  SE.  \  of  section 
23,  E.  \  of  NE.  i  of  section  26,  N.  \  of  NW.  i  of  section  25,  NE.  \  of 
SE.  i  of  section  26,  NW.  i  of  SW.  i,  and  S.  iof  SW.  i  of  section  25, 
T.  29  N.,  K.  68  W.,  was  filed  with  the  State  engineer  October  25, 1893. 
Accompanying  the  application  was  a  plat,  in  duplicate,  showing  the 
ditch  and  the  lands  to  be  watered  therefrom  (PI.  IV).  The  permit  was 
granted  October  26,  1893.  The  application  and  the  permit  indorsed 
thereon  by  the  State  engineer  are  as  follows: 

Application  for  a  Permit  to  Divert  and  Appropriate  the  Water  of  the  State 

of  Wyoming. 

Water  Division  No.  1.    District  No.  13. 

I,  Joseph  E.  Hoffman,  of  Glendo,  county  of  Laramie,  State  of  Wyoming,  being 
duly  sworn  according  to  law,  upon  my  oath  say: 

1.  The  name  of  the  applicant  is  Joseph  E.  Hoffman. 

2.  The  post-office  address  of  the  applicant  is  Glendo,  Wyo. 

3.  The  use  to  which  the  water  is  to  be  applied  is  to  irrigate  land  under  said  ditch. 

4.  The  name  of  the  ditch  or  canal  is  Hoffman  Ditch. 


U.  S.  Dept.  of  Agr.,  Bui.  96,  Office  of  Expt.  Stations.    Irrigation  Investigations 


Plate  IV. 


65 


5.  The  source  of  the  proposed  appropriation  is  Horseshoe  Creek. 

6.  The  headgate  of  the  proposed  ditch  or  canal  is  located  in  NE.  }  of  SE.  \  of  sec- 
tion 21,  T.  29  N.,R.  68  W. 

7.  The  said  ditch  or  canal  is  to  be  2f  miles  long  and  to  pass  through  the  following 
lands  (give  route  by  courses  and  distances,  or  by  naming  legal  subdivisions  crossed) : 
SE.  i  of  SE.  i  of  sec.  22;  S.  J  of  SW.  J  of  sec.  23;  NE.  J  of  NW.  i  of  sec.  26;  NE.  J 
sec.  26;  SW.  J  of  NW.  i  sec.  25;  SW.  J  sec.  25,  T.  29  N.,  R.  68  W. 

8.  The  dimensions  of  said  works  are  (a)  [At  headgate]:  Width  on  top  (at  water 
line),  10  feet;  width  on  bottom,  4  feet;  depth  of  water,  0.6  foot;  grade,  4  feet  per  mile. 

(b)  Give  dimensions  at  each  point  where  reduced  in  size,  stating  miles  from  head- 
gate  [At  125  yards  from  headgate] :  Width  on  top  (at  water  line),  5  feet;  width  on 
bottom,-  4  feet;  depth  of  water,  0.5  foot;  grade,  4  feet  per  mile.  [At  225  yards  from 
headgate]:  Width  on  top  (at  water  line),  7  feet;  width  on  bottom,  4  feet;  depth  of 
water,  0.4  foot;  grade,  4  feet  per  mile.  [At  350  yards  from  headgate] :  Width  on 
top  (at  water  line),  4  feet;  width  on  bottom,  4  feet;  depth  of  water,  1  foot;  grade,  4 
feet  per  mile. 

9.  Describe  the  character  of  proposed  works,  stating:  First.  The  nature  of  mate- 
rial to  be  moved.  Second.  Number  and  length  of  tunnels,  if  any.  Third.  Amount 
of  fluming,  if  any.  Earth. 

10.  The  estimated  cost  of  said  ditch  is  $500. 

11.  The  land  to  be  irrigated  has  a  total  area  of  acres,  described  as  follows 

(give  estimated  acreage  in  fractions  of  subdivisions) :  SE.  \  of  SE.  \  of  sec.  23;  E.  J  of 
NE.  I,  sec.  26;  W.  J  of  NW.  J  of  sec.  25;  NE.  i  of  SE.  J,  sec.  26;  NW.  i,  SW.  J,  and  S.  J, 
SW.  J,  sec.  25,  T.  29  N.,  R.  68  W. 

12.  Construction  will  begin  on  proposed  works  on  or  before  ,  189- 

13.  The  time  required  for  the  completion  of  ditches  and  other  distributing  works 
is  one  year  from  January  1,  1894. 

14.  The  time  required  to  complete  the  application  of  water  to  the  beneficial  use 
stated  in  this  application  is  one  year  from  January  1,  1894. 

15.  A  map  of  the  proposed  ditch  or  canal,  prepared  in  accordance  with  chapter  45, 
session  laws  of  1895,  accompanies  this  application. 

Signed:  Joseph  E.  Hoffman. 

Note. — The  statements  in  the  foregoing  application  must  comply  with  the  require- 
ments of  chapter  45,  session  laws  of  1895. 

The  State  of  Wyoming,  County  of  Laramie,  ss  : 

I  hereby  certify  that  the  foregoing  application  was  signed  in  my  presence  and  sworn 
to  before  me  by  Joseph  E.  Hoffman  this  24th  day  of  October,  1893. 

J.  N.  A.  McDermott, 

Notary  Public. 

Commission  expires  May  22,  1895. 

The  State  of  Wyoming,  State  Engineer' 's  Office,  ss: 

This  is  to  certify  that  I  have  examined  the  foregoing  application  and  do  hereby 
grant  the  same,  subject  to  the  following  limitations  and  conditions: 

Construction  of  proposed  work  shall  begin  within  one  year  from  date  of  approval. 

The  time  for  completing  the  work  shall  extend  to  September  1,  1895. 

The  time  for  completing  the  appropriation  of  water  for  beneficial  use  shall  extend 
to  September  1, 1896. 

The  amount  of  the  appropriation  shall  be  limited  to  1  cubic  foot  per  second  of 
time  for  each  70  acres  of  land  reclaimed  on  or  before  September  1,1896,  and  the 
additional  volume  used  for  purposes  on  or  before  said  date. 

Witness  my  hand  this  26th  day  of  October,  A.  D.  1893. 

Elwood  Mead, 

State  Engineer. 

15012— No.  96—01  5 
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PROOF  OF  APPROPRIATION. 

It  will  be  noticed  that  the  permit  requires  that  the  work  shall  begin 
within  one  year  from  the  granting  of  the  application,  and  that  the 
applicant  is  allowed  until  September  1,  1895,  for  the  completion  of 
his  work,  and  that  he  is  allowed  a  further  interval  of  one  year,  or 
until  September  1,  1896,  for  the  completing  of  the  application  of  the 
water  to  a  beneficial  use.  On  October  16,  1894,  the  State  engineer 
was  notified  that  the  work  was  completed  and  that  the  water  had  been 
applied  to  the  land.  On  account  of  the  many  territorial  claims  to  be 
adjudicated  it  was  not  possible  at  this  time  for  the  board  to  take  his 
proof,  but  his  rights  were  recognized  in  the  distribution  of  water 
until  the  case  could  be  reached.  On  February  5,  1898,  the  applicant 
appeared  at  Glendo  before  the  division  superintendent,  and,  under 
oath,  made  proof  as  follows: 

(Permit  No.  604.) 

Proof  of  Appropriation  of  Water. 

(In  accordance  with  the  provisions  of  section  928,  chapter  14,  title  9,  division  1, 
Revised  Statutes  of  Wyoming,  and  the  regulations  of  the  board  of  control  there- 
under. ) 

From  Horseshoe,  Division  No.  1.    District  No.  13. 

1.  Q.  State  your  name. — A.  Joseph  E.  Hoffman. 

2.  Q.  Post-office  address. — A.  Glendo,  Wyo. 

3.  Q.  Are  you  the  original  applicant  for  permit  No.  604? — A.  Yes. 

4.  Q.  If  not,  state  the  date  of  your  securing  an  interest  therein  and  the  nature  of 
your  interest  in  the  works  constructed  under  such  permit. — A.   . 

5.  Q.  When  did  construction  of  the  Hoffman  No.  1  ditch  (or  other  distributing 
works  described  in  said  permit)  begin? — A.  About  August  15,  1894. 

6.  Q.  When  was  it  completed?— A.  October  1,  1894. 

7.  Q.  What  are  the  dimensions  of  the  ditch  (or  other  distributing  works)  built 
under  said  permit? — A.  Bottom  3J  feet  wide,  1  foot  deep,  grade  4J  feet  per  mile. 

8.  Q.  Give  the  legal  subdivisions  of  land  owned  or  controlled  by  you  on  which 
water  has  been  used,  and  if  an  appropriation  of  water  for  irrigation  is  claimed,  give 
the  acreage  which  has  been  irrigated  in  each  legal  subdivision. — A.  NE.  J  of  SE.  J 
of  sec.  26,  30  acres;  NW.  I  of  SW.  J  of  sec.  25,  20  acres;  SW.  }  of  SW.  I  of  sec.  25, 10 
acres;  SE.  J  of  NE.  J  of  sec.  26,  30  acres. 

9.  Q.  Give  the  date  when,  under  the  terms  of  this  permit,  water  was  first  benefi- 
cially used. — A.  October  1, 1894. 

10.  Q.  If  for  irrigation,  give  the  location  and  acreage  irrigated  the  first  year,  and 
the  location  and  acreage  irrigated  each  subsequent  year  to  the  present. — A.   . 

11.  Q.  What  crops  were  grown  on  this  land  in  1895?  Give  estimated  acreage  of 
each  crop. — A.  Oats,  hay,  wheat;  90  acres  altogether. 

12.  Q.  During  what  months  is  water  beneficially  used? — A.  April,  May,  June,  July, 
August. 

13.  Q.  Give  amount  of  your  investment  in  the  construction  of  ditch  and 'laterals. — 
A.  $500. 

14.  Q.  Give  estimated  cost  per  acre  of  preparing  land  for  irrigation. — A.  $5. 

15.  Q.  Does  the  map  which  accompanies  this  proof  show  correctly  the  location  of 
diverting  works  and  area  of  land  where  water  is  used? — A.  Yes. 
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The  State  of  Wyoming,  County  of  Laramie,  ss: 

I,  Joseph  E.  Hoffman,  being  first  duly  sworn,  do  depose  and  say  that  I  have  read 
the  above  and  foregoing  proof  of  appropriation  of  water;  that  I  know  the  contents 
thereof,  and  that  the  facts  therein  stated, are  true. 

In  witness  whereof  I  have  hereunto  set  my  hand  this  5th  day  of  February,  A.  ~D. 
1898. 

Joseph  E.  Hoffman. 

Glendo,  Wyo.,  February  5,  1898. 
I  hereby  certify  that  the  foregoing  affidavit  was  read  to  the  affiant  in  my  presence 
before  he  signed  his  name  thereto;  that  said  affiant  is  to  me  personally  known  (or 

has  been  satisfactorily  identified  before  me  by  —  ),  and  that  I  verily  believe  him 

to  be  a  credible  person  and  the  person  he  represents  himself  to  be,  and  that  this 
affidavit  was  subscribed  and  sworn  to  before  me  at  Glendo,  on  this  5th  day  of  Feb- 
ruary, 1898. 

J.  A.  Johnston, 
Super  in  ter/ dent,  Water  Division  No.  1. 

Note. — This  proof  is  intended  to  be  used  only  by  parties  making  appropriations 
under  permits  issued  in  accordance  with  section  928,  chapter  14,  title  9,  division  1, 
Revised  Statutes  of  Wyoming. 

The  map  referred  to  in  paragraph  14  must  show  the  entire  work  in  the  case  of 
individual  ditches.  In  the  case  of  larger  works  only  one  map  of  the  entire  canal 
need  be  filed.  Individual  proof  must,  however,  show  ditch  from  point  of  diversion 
from  main  canal  and  all  laterals  on  land  reclaimed.  Where  the  duplicate  map  filed 
in  the  office  of  the  State  engineer  and  returned  to  the  applicant  gives  the  necessary 
details  and  shows  accurately  the  location  of  completed  work  it  may  be  filed. 

The  map  which  accompanies  this  proof  must  be  on  tracing  linen,  be  accurately 
drawn  on  a  scale  of  not  less  than  2  inches  to  the  mile,  and  verified  by  the  party 
making  the  measurements. 

REPORT  OF  OFFICIAL  EXAMINATION  BY  SUPERINTENDENT. 

I  hereby  certify  and  report  that  pursuant  to  the  order  of  reference,  and  in  accord- 
ance with  the  notice  thereof  duly  published,  I  appeared  at  Glendo  on  the  8th  day  of 
February,  1898,  and  took  and  received  the  foregoing  sworn  proof  of  appropriation  of 
water  through  the  Hoffman  No.  1  ditch  from  Horseshoe  Creek,  under  permit  No. 
604,  by  Joseph  E.  Hoffman,  the  owner  thereof;  that  a  personal  examination  of  said 
ditch,  and  of  the  land  irrigated  thereunder  and  described  in  said  permit  was  made 
by  Price  Martin,  water  commissioner  of  district  Xo.  13,  that  he  found  said  ditch 

had  an  average  width  of  3.75  feet,  a  depth  of  1  foot,  and  a  grade  of  about  

feet  per  mile.  He  found  a  sufficient  number  of  laterals  of  a  capacity  to  fully  irrigate 
the  land  described  herein,  and  found  that  of  the  land,  described  in  said  permit  the 
following  acreage  has  been  irrigated  and  reclaimed  in  each  40-acre  tract,  to  wit:  28 
acres  in  XE.  \  of  SE.  \  of  sec.  26;  20  acres  in  NW.  \  of  SW.  J,  and  10  acres  in  SW.  \ 
of  SW.  i  of  sec.  25,  and  25  acres  in  SE.  \  of  NE.  \  of  sec.  26. 

On  this  land  the  following  crops  were  grown  in  189- :  15  acres  small  grain,  2  acres 
potatoes,  10  acres  alfalfa,  balance  in  native  hay. 

I  also  certify  that  said  proof  was  opened  for  public  inspection  on  the  day  of 

 ,  189-,  at  ,  in  accordance  with  the  provisions  of  said  notice  and  the  regu- 
lations of  the  board  of  control;  that  at  said  time    appeared    filed   

contest  or  objection  to  said  proof. 

Wherefore  I  recommend  that  said  appropriation  be  allowed  and  that  a  certificate 
of  appropriation  be  issued  in  accordance  with  said  proof  and  the  tabulation  thereof 
filed  herewith. 
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I  secured  the  granting  of  a  certificate  for  83  acres  as  described  in  the  commissioner's 
report,  the  description  of  which  is  in  conformity  with  the  proof  and  the  permit,  the 
former  claiming  90  acres  irrigated. 

J.  A.  Johnston, 
*  Superintendent  of  Water  Division  Xo.  1. 

CERTIFICATE  OF  APPROPRIATION. 

The  applicant  had  not  succeeded  in  watering  all  the  lands  in  the 
original  filing;  hence  some  of  these  tracts  do  not  appear  in  the  proof, 
The  examination  and  the  survey  of  the  division  superintendent  show 
that  28  acres  had  been  irrigated  in  the  NE.  J  of  the  SE.  \  and  25  acres 
in  the  SE.  \  of  the  NE.  \  of  section  26;  20  acres  in  the  NW.  i  of  the 
SW.  i  and  10  acres  in  the  SW.  i  of  the  SW.  i  of  section  25,  T.  29 
N.,  R.  68  W.,  being  83  acres  in  all.  The  certificate  is  issued  for  water 
for  these  lands,  and  reads  as  follows: 

Certificate  of  Appropriation  of  Water. 

Whereas  Joseph  E.  Hoffman,  of  Laramie  County.  Wyoming,  has  presented  to  the 
board  of  control  of  the  State  of  Wyoming  proof  of  the  appropriation  of  water  from 
Horseshoe  Creek  through  the  Hoffman  Xo.  1  ditch,  permit  604,  for  irrigation: 

Now  know  ye  that  the  board  of  control  under  the  provisions  of  chapter  8  of  the 
session  laws  of  1890-91,  entitled  "An  act  providing  for  the  supervision  and  use  of  the 
waters  of  the  State,"  approved  December  22,  1890,  has,  by  an  order  dated  the  9th 
clay  of  March,  A.  D.  1898,  determined  and  established  the  priority  and  amount  of 
appropriation  as  follows:  Name  of  appropriator,  Joseph  E.  Hoffman;  post-office 
address,  Glendo,  Wyoming;  general  priority  number  on  main  stream,  36;  amount 
of  first  appropriation,  1.18  cubic  feet  per  second;  date  of  first  appropriation, 
October  25,  1893;  description  of  land  to  be  irrigated:  28  acres  in  XE.  J  of  SE.  J;  25 
acres  in  SE.  J  of  XE.  \  of  sec.  26;  20  acres  in  NW.  \  of  SW.  J;  10  acres  in  SW.  \  of 
SW.  i  of  sec.  25,  T.  29  N.,  E.  68  W.,  being  83  acres  in  all. 

The  right  to  water  hereby  confirmed  and  established  is  limited  to  irrigation,  and 
the  use  is  restricted  to  the  place  where  acquired  and  to  the  purpose  for  which 
acquired;  rights  for  irrigation  not  to  exceed  one  cubic  foot  per  second  for  each 
seventy  acres  watered. 

In  testimony  whereof,  I,  El  wood  Mead,  president  of  the  State  board  of  control, 
have  hereunto  set  my  hand  this  9th  day  of  October,  A.  D.  1898,  and  caused  the  seal 
of  said  board  to  be  hereunto  affixed. 

Elwood  Mead,  President. 

Attest: 

James  A.  Johnston,  Secretary. 


Xotice  Posted  ox  Headgate  when  Ditch  is  Closed  by  Water  Commissioner. 

Notice. — In  accordance  with  the  provisions  of  section  42,  chapter  8,  session  laws  of 
1890-91  of  the  State  of  Wyoming,  this  ditch  has  been  closed  by  the  water  commis- 
sioner.   It  must  not  be  opened  or  interfered  with  until  permission  is  received  from  me 


Water  Commissioner,  District  Xo.  1,  of  Division  Xo.  i,  Wyoming. 
189-. 
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WATER  LAWS  OF  WYOMING. 

Constitutional  Provisions, 
article  i. 

.  Sec.  31.  Water  being  essential  to  industrial  prosperity, 

V>  ater  control  in  State.    of  limited  amount  and  easy  of  diversion  from  its  natural 

channels,  its  control  must  be  in  the  State,  which,  in  providing  for  its  use,  shall 
equally  guard  all  the  various  interests  involved. 

ARTICLE  VIII. 

Section  1.  The  water  of  air  natural  streams,  springs, 
T>  ater   is    property    ot   lakeg^  Qr  Qther  collections  of  gtill  water?  within  the 

k   a    '  boundaries  of  the  State,  are  hereby  declared  to  be  the 

property  of  the  State. 

Sec.  2.  There  shall  be  constituted  a  board  of  control  to  be 
Boan  o  con  10  .  compOSe(i  0f  tjie  State  engineer  and  superintendents  of  the 
water  divisions,  which  shall,  under  such  regulations  as  may  be  prescribed  by  law, 
have  the  supervision  of  the  waters  of  the  State,  and  of  their  appropriation,  distribu- 
tion, and  diversion,  and  of  the  various  officers  connected  therewith,  its  decisions  to 
be  subject  to  review  by  the  courts  of  the  State. 

Sec.  3.  Priority  of  appropriation  for  beneficial  uses  shall  give 
Appropriation.  ^  lDetter  right.  Xo  appropriation  shall  be  denied  except  when 
such  denial  is  demanded  by  the  public  interests. 

.  .     ^         Sec  4.  The  legislature  shall  by  law  divide  the  State  into 
a  ei  (  n  lSions.     ^Qur  water  ciivisions  and  provide  for  the  appointment  of  super- 
intendents thereof. 

Sec.  5.  There  shall  be  a  State  engineer,  who  shall  be  appointed 
State  eng-meer.    by  the  g0vernor  0f  t^e  $tate  anc[  confirmed  by  the  senate;  he 

shall  hold  his  office  for  the  term  of  six  years,  or  until  his  successor  shall  have  been 
appointed  and  shall  have  qualified;  he  shall  be  president  of  the  board  of  control, 
and  shall  have  general  supervision  of  the  waters  of  the  State  and  of  the  officers  con- 
nected with  its  distribution.  Xo  person  shall  be  appointed  to  this  position  who  has 
not  such  theoretical  knowledge  and  such  practical  experience  and  skill  as  shall  fit 
him  for  the  position. 

ARTICLE  XIII. 

Sec.  5.  Municipal  corporations  shall  have  the  same 

JLav  acomre  crater  an- 

\  ,  *     1     right  as  individuals  to  acquire  rights,  bv  prior  appropria- 

propriation    and   con-  ,  .     ,  \  '       t     -,  ^ 

*     1  tion  and  otherwise,  to  the  use  ot  water  tor  domestic  and 

ua  10n"  municipal  purposes,  and  the  legislature  shall  provide 

by  law  for  the  exercise  upon  the  part  of  incorporated  cities,  towns,  and  villages  of 
the  right  of  eminent  domain  for  the  purpose  of  acquiring  from  prior  appropriators, 
upon  the  payment  of  just  compensation,  such  water  as  may  be  necessary  for  the  well- 
being  thereof  and  for  domestic  uses. 

Eevised  Statutes  of  1899. 

state  engineer. 

Sec.  101.  Before  entering  upon  the  duties  of  his  office, 
Oath  and  bond-Qualift-   thg  gtate  engineer  shall  take  the  oath  prescribed  by 

cation.  ^e  constitution.    He  shall  enter  into  a  bond  to  the 

State  of  Wyoming  in  the  penal  sum  of  five  thousand  dollars,  with  no  less  than  two 
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sureties,  and  conditioned  for  the  faithful  discharge  of  the  duties  of  his  office,  and  for 
the  delivery  to  his  successor,  or  other  officer  appointed  by  the  governor  to  receive 
the  same,  all  moneys,  books,  and  other  property  belonging  to  the  State,  then  in  his 
hands  or  under  his  control,  or  with  which  he  may  be  legally  chargeable  as  such 
officer.  No  persons  shall  be  appointed  as  such  State  engineer  who  is  not  known  to 
have  such  theoretical  knowledge  and  practical  skill  and  experience  as  shall  fit  him 
for  the  position. 

Sec.  102.  The  State  engineer  shall  receive  a  salary  of  two  thousand  five 

* "    hundred  dollars  per  annum. 

'  J  ^J  ',        Sec.  103.  The  State  engineer  shall  keep  his  office  at  the 

Office  at  State  capitol.    gtate  in  the  capitol  building 

Sec.  104.  The  State  engineer  shall  make,  or  cause  to  be  made,  measure- 

Tin  ties 

*  ments  and  calculations  of  the  discharge  of  streams,  from  which  water  shall 
be  taken  for  beneficial  purposes,  commencing  such  work  upon  those  streams  as  are 
most  used  for  irrigation,  or  other  beneficial  purposes.  He  shall  collect  facts  and  make 
surveys  to  determine  the  most  suitable  location  for  constructing  works  for  utilizing 
the  water  of  the  State,  and  to  ascertain  the  location  of  the  lands  best  suited  for  irri- 
gation. He  shall  examine  reservoir  sites  and  shall,  in  his  reports,  embody  all  the 
facts  ascertained  by  such  surveys  and  examinations,  including,  wherever  practicable, 
estimates  of  the  cost  of  proposed  irrigation  works,  and  of  the  improvements  of  reser- 
voir sites.  He  shall  become  conversant  with  the  water  ways  of  the  State,  and  the 
needs  of  the  State  as  to  irrigation  matters,  and  in  his  reports  to  the  governor  he  shall 
make  such  suggestions  as  to  the  amendment  of  existing  laws  or  the  enactment  of 
new  laws  as  his  information  and  experience  shall  suggest,  and  he  shall  keep  in  his 
office  full  and  proper  records  of  his  work,  observations,  and  calculations,  all  of  which 
shall  be  the  property  of  the  State. 

Sec.  105.  The  State  engineer  shall  have  the  power  to  employ 
ssis  an  engmeei.  an  aggigtant  engineer,  at  an  expense  not  to  exceed  twelve 
hundred  dollars  per  year,  and  to  employ  other  assistants  at  a  total  additional  expense 
not  to  exceed  five  hundred  dollars  per  year;  such  assistant  engineer  and  such  addi- 
tional assistants  to  be  paid  out  of  any  money  appropriated  for  that  purpose,  on  certi- 
ficates of  the  State  engineer,  showing  the  amount  of  such  employment,  and  the  com- 
pensation therefor,  and  on  the  presentation  of  such  certificate  to  the  State  auditor 
he  shall  issue  a  warrant  on  the  State  treasurer  for  the  amount  thereof. 

Sec  106.  When  the  State  engineer,  or  his  assistant 
Entitled  to  actual  travel-   engineer5  is  called  away  from  his  office  he  shall  be 

in§"  expenses,  when.        entitled  to  his  actual  traveling  expenses,  which  shall 

be  paid  out  of  any  money  appropriated  for  that  purpose,  on  the  certificate  of  said 

State  engineer.    Such  certificate  shall  be  presented  to  the  State  auditor,  who  shall 

thereupon  draw  upon  the  State  treasurer  for  the  amount  thereof. 

Sec  107.  The  State  engineer  shall  prepare  and  render  to  the  governor, 

Repoits.    "biennially,  and  oftener  if  required,  full  and  true  reports  of  his  work, 

touching  all  matters  and  duties  devolving  upon  him  by  virtue  of  his  office,  which 

report  shall  be  delivered  to  the  governor  on  or  before  the  thirtieth  day  of  November, 

of  the  year  preceding  the  regular  session  of  the  legislature. 

Sec  108.  The  State  engineer  shall  receive  the  following  fees,  which  shall 

"    be  collected  in  advance,  and  be  paid  by  him  into  the  general  fund  of  the 

State  treasury  as  by  law  provided: 

For  filing  and  examining  applications  for  permits  to  appropriate  water,  and  maps 

of  same,  two  dollars. 

For  recording  any  water-right  instrument  not  specified  above,  one  dollar  for  the 
first  one  hundred  words,  and  for  each  additional  folio,  fifteen  cents. 

For  issuing  certificates  of  appropriation  of  water,  one  dollar;  provided  that  said  fee 
of  one  dollar  shall  be  by  each  appropriator  or  claimant  paid  to  the  water-division 
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superintendent  at  the  time  of  the  submission  of  testimony  and  proof  of  appropriation 
of  water  by  such  appropriator  or  claimant,  before  the  said  division  superintendent, 
as  by  law  provided,  which  said  fee  shall  be  by  said  superintendent  immediately 
turned  over  to  the  said  State  engineer,  and  his  receipt  taken  therefor  and  filed  in  the 
records  of  the  board  of  control. 

For  making  certified  copies  of  any  document  recorded  or  filed  in  the  State  engi- 
neer's office,  per  folio,  fifteen  cents,  and  for  each  certificate  attached  thereto,  one 
dollar. 

Fees    aid  to    eneral      ^EC"         ^  moneys  received  by  the  State  engineer  in 
ees  pai  ^^geneia     accordance  with  the  provisions  of  section  one  hundred  and 
eight  shall  be  paid  by  him  into  the  State  treasury  on  the 
first  Monday  of  January,  April,  July,  and  October,  respectively.    The  State  treasurer 
shall  credit  the  same  to  the  general  fund. 

WATER  DIVISIONS  AND  DIVISION  SUPERINTENDENTS. 

„  .  , .  .  .  ,  „  ,  Sec.  848.  The  State  of  Wyoming  is  herebv  divided 
Water  divisions  defined.    .  ,    ,         .....  Vn 

into  four  water  divisions,  as  follows: 

Water  Division  No.  1  shall  consist  of  all  lands  within  this  State  drained  by  the 
North  Platte  Eiver  and  the  tributaries  of  the  North  Platte  River  and  the  South 
Platte  River,  Snake  River  (a  tributary  of  Green  River)  and  its  tributaries,  and  Run- 
ning Water  Creek  and  its  tributaries. 

Water  Division  No.  2  shall  consist  of  all  lands  within  this  State  drained  by  the 
tributaries  of  the  Yellowstone  and  Missouri  rivers  north  of  the  watershed  of  the 
North  Platte  River  and  Running  Water  Creek  and  east  of  the  summit  of  the  Big 
Horn  Mountains. 

Water  Division  No.  3  shall  consist  of  all  lands  within  this  State  drained  by  the 
Big  Horn  River  and  its  tributaries  and  by  Clarks  Fork  and  its  tributaries. 

Water  Division  No.  4  shall  consist  of  all  lands  within  this  State  drained  by  the 

Green,  Bear,  and  Snake  rivers  and  the  tributaries  thereof,  except  Snake  River  (a 

tributary  of  Green  River)  and  its  tributaries. 

.  .  .  Sec.  849.  There  shall  be  one  superintendent  for  each 

Division  superintendents,  of  the  wafer  divisi      who  ghall  be       inted  b  the 

appointment  and  term  . . .   , ,  ,    ,  ,       ,    \  n 

Y  governor,  with  the  consent  ot  the  senate,  who  shall 

hold  his  office  for  four  years,  or  until  his  successor  is 
appointed  and  shall  have  qualified,  and  who  shall  reside  in  the  water  district  for 
which  he  is  appointed.  The  superintendent  of  each  water  division  shall  have  imme- 
diate direction  and  control  of  the  acts  of  the  water  commissioners  and  of  the  distribu- 
tion of  water  in  his  water  division,  and  shall  perform  such  duties  as  shall  devolve 
upon  him  as  a  member  of  the  board  of  control. 

■  Sec  850.  Said  division  superintendent  shall  have  general  control  over 

the  water  commissioners  of  the  several  districts  within  his  division.  He 
shall,  under  the  general  supervision  of  the  State  engineer,  execute  the  laws  relative 
to  the  distribution  of  water  in  accordance  with  the  rights  of  priority  of  appropriation, 
and  perform  such  other  functions  as  may  be  assigned  to  him  by  the  State  engineer. 

.  Sec  851.  Said  division  superintendent  shall,  in  the 

May  make  regulations.  distribution  of  waterj  be  governed  by  the  provisions  of 
this  title,  but  for  the  better  discharge  of  his  duties  he  shall  have  authority  to  make 
such  other  regulations  to  secure  the  equal  and  fair  distribution  of  water  in  accordance 
with  the  rights  of  priority  of  appropriation  as  may,  in  his  j  udgment,  be  needed  in  his 
division:  Provided,  Such  regulations  shall  not  be  in  violation  of  the  laws  of  the  State, 
but  shall  be  merely  supplementary  to  and  necessary  to  enforce  the  provisions  of  the 
general  laws  and  amendments  thereto.  / 
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Sec.  852.  Any  person,  ditch  company,  or  ditch  owner  who  may 
ppea  1  om.  (jeem  himself  injured  or  discriminated  against  by  any  such  order  or 
regulations  of  such  division  superintendent  shall  have  the  right  to  appeal  from  the 
same  to  the  State  engineer  by  filing  with  the  State  engineer  a  copy  of  the  order  or 
regulation  complained  of  and  a  statement  of  the  manner  in  which  the  same  injuri- 
ously affects  the  petitioner's  interest.  The  State  engineer  shall,  after  due  notice, 
hear  whatever  testimony  may  be  brought  forward  by  the  petitioner,  either  orally  or 
by  affidavit,  and,  through  the  division  superintendent,  shall  have  the  power  to  sus- 
pend, amend,  or  confirm  the  order  complained  of. 

_  .  .    .  Sec  853.   All  water  commissioners  shall  make 

V  ater  commissioners  to  re-   reportg  tQ  the  superintendent  of  their  diyi. 

port  to  superintendent,  gion  ag  often  ag  may  be  deemed  necessary  by  said 
superintendent.  Said  reports  shall  contain  the  following  information:  The  amount 
of  water  necessary  to  supply  all  the  ditches,  canals,  and  reservoirs  of  that  district; 
the  amount  of  water  actually  coming  into  the  district  to  supply  such  ditches,  canals, 
and  reservoirs;  whether  such  supply  is  on  the  increase  or  decrease;  what  ditches, 
canals,  and  reservoirs  are  at  that  time  without  their  proper  supply,  and  the  probability 
as  to  what  the  supply  will  be  during  the  period  before  the  next  report  will  be 
required,  and  such  other  and  further  information  as  the  division  superintendent  of 
that  division  may  suggest. 

Reports  filed,  order  of  Sec'  854,  Said  division  superintendent  shall  carefully 
superintendents  ^e  and  Preserve  sucn  reports,  and  shall  from  them  ascer- 
tain what  ditches,  canals,  and  reservoirs  are,  and  what 
are  not,  receiving  their  proper  supply  of  water;  and  if  it  shall  appear  that  in  any 
division  of  that  district  any  ditch,  canal,  or  reservoir  is  receiving  water  whose  priority 
postdates  that  of  the  ditch,  canal,  or  reservoir  in  another  district,  as  ascertained  from 
his  register,  he  shall  at  once  order  such  postdated  ditch,  canal,  or  reservoir  shut  down, 
and  the  water  given  to  the  elder  ditch,  canal,  or  reservoir,  his  orders  being  directed 
at  all  times  to  the  enforcement  of  priority  of  appropriation,  according  to  his  tabu- 
lated statement  of  priority,  to  the  whole  division,  and  without  regard  to  the  district 
within  which  the  ditches,  canals,  or  reservoirs  may  be  located.  The  reports  of  water 
commissioners  to  the  division  superintendents  of  irrigation  shall  be  filed  and  kept  in 
the  office  of  the  State  engineer. 

Sec  855.  Water-division  superintendents  of  water  divisions  nuni- 
*  1  '  bers  two,  three,  and  four  shall  each  be  paid  for  his  services  as  such 
superintendent  and  as  a  member  of  the  special  land  commission  for  the  selection  of 
State  lands  the  sum  of  eight  dollars  per  day  for  every  day  actually  consumed  in 
the  performance  of  his  duties  as  such  division  superintendent  and  as  such  special 
land  commissioner,  and  in  addition  be  paid  his  traveling  expenses  when  called 
away  from  home  to  the  performance  of  his  duties.  The  superintendent  of  water 
division  number  one  shall  receive  annually  a  salary  of  fifteen  hundred  dollars,  pay- 
able in  monthly  installments,  in  full  compensation  for  all  services  as  water-division 
superintendent  and  as  a  member  of  the  special  land  commission  for  the  selection  of 
State  lands  and  as  secretary  of  the  said  State  board  of  control  and  special  land  com- 
mission, and  shall  in  addition  be  paid  his  actual  traveling  expenses  when  called 
away  from  home  to  the  performance  of  his  duties. 

Sec  856.  Before  entering  upon  the  duties  of  his  office,  such 
i  an(  doik  .  division  superintendent  shall  take  and  subscribe  an  oath  before 
some  officer  authorized  by  the  laws  of  the  State  to  administer  oaths  to  faithfully 
perform  the  duties  of  his  office,  and  file  with  the  secretary  of  state  said  oath  and 
his  official  bond  in  the  penal  sum  of  two  thousand  five  hundred  dollars,  with  not 
less  than  two  sureties,  to  be  approved  by  the  governor  of  the  State,  and  conditioned 
for  the  faithful  discharge  of  the  duties  of  his  office. 
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BOARD  OF  CONTROL — DUTIES  AND  POWERS. 

,  .    „  Sec.  857.  There  is  hereby  constituted  a  board  of  con- 

Board  of  control,  officers.   ^  compoged  of  the  gtate  engineer  and  the  superill. 

tendents  of  the  four  water  divisions.  Said  board  shall  have  an  office  wTith  the  State 
engineer  at  the  capitol,  at  Cheyenne,  and  shall  hold  two  meetings  each  year  for  the 
transaction  of  such  business  as  may  come  before  it,  the  first  of  said  meetings  to 
begin  on  the  second  Wednesday  in  March  and  the  second  on  the  third  Wednesday 
in  October.  The  State  engineer  shall  be  ex  officio  president  of  said  board,  and  shall 
have  the  right  to  vote  on  all  questions  coming  before  it,  and  a  majority  of  all  the 
members  of  said  board  shall  constitute  a  quorum  to  transact  business. 

Sec  858.  The  superintendent  of  water  division  number  one 
Secretary  of  board.   ghaU  be  the  gecretary  of  the  State  board  of  control?  and  it 

shall  be  his  duty  to  keep  a  full,  true,  and  complete  record  of  the  transactions  of  the 
said  State  board  of  control  and  of  the  special  land  commission,  and  shall  certify, 
under  seal,  all  certificates  of  appropriation  of  water  made  in  accordance  with  law. 

Sec  859.  It  shall  be  the  duty  of  said  board  at  its  first 
Duty  at  fiist  meeting.  meeting  to  make  proper  arrangements  for  beginning  the 
determination  of  the  priorities  of  right  to  the  use  of  the  public  waters  of  the  State, 
which  determination  shall  begin  on  the  streams  most  used  for  irrigation,  and  be 
continued  as  rapidly  as  practicable  until  all  the  claims  for  appropriation  now  on 
record  shall  have  been  adjudicated. 

Sec  860.  The  board  of  control  shall  decide  at  their 
Streams  to  be  first  adjn-    firgt  meeting  the  gtreams  to  be  firgt  adjudicated,  and 

shall  fix  a  time  for  beginning  of  taking  of  testimony 
and  the  making  of  such  examination  as  will  enable  them  to  determine  the  rights  of 
the  various  claimants. 

Sec  861.  The  said  board  shall  prepare  a  notice,  setting 
Notice  of  proceedings.  forth  the  date  when  the  engineer  wiu  begin  a  measure- 
ment of  the  stream  and  the  ditches  diverting  the  water  therefrom,  and  a  place  and 
a  day  certain  when  the  superintendent  of  the  water  division  in  which  the  stream  to 
be  adjudicated  is  situated  shall  begin  the  taking  of  testimony  as  to  the  rights  of  the 
parties  claiming  water  therefrom.  Said  notice  shall  be  published  in  two  issues  of  a 
newspaper  having  general  circulation  in  the  county  in  which  such  stream  is  situated, 
the  publication  of  said  notice  to  be  at  least  thirty  days  prior  to  the  beginning  of  taking 
testimony  by  said  division  superintendent,  or  for  the  measurement  of  the  stream  by 
the  State  engineer,  or  his  assistant,  and  the  superintendent  taking  such  testimony 
shall  have  the  power  to  adjourn  the  taking  of  evidence  from  time  to  time  and  from 
place  to  place:  Provided,  All  places  appointed  and  adjourned  to  by  the  superintendent 
shall  be  so  situated,  as  related  to  the  streams,  as  shall  best  suit  the  proper  convenience 
of  the  persons  interested  in  the  determination  of  such  priorities  and  appropriations. 

.  ,  Sec  862.  It  shall  also  be  the  duty  of  said  division  super- 

Notice  to  claimants.    intendent  to  mail  to  each  party  having  a  recorded  claim  to 

waters  of  said  stream,  by  registered  mail,  a  similar  notice  setting  forth  the  date  when 
the  State  engineer  or  his  assistant  will  begin  the  examination  of  the  stream  and 
ditches  diverting  water  therefrom,  and  also  the  date  when  the  superintendent  will 
begin  the  taking  of  testimony,  and  the  date  when  the  taking  of  such  testimony  by 
said  division  superintendent  shall  close. 

Sec  863.  He  shall,  in  addition,  inclose  with  said  notice 
Statement  of  claimant,    &  blank  form  Qn  which  gaid  claimant  shall  present  in 

writing  all  the  particulars  showing  the  amounts  and  dates  of  appropriations  to  the 
use  of  water  of  said  stream  to  which  he  lays  claim,  the  said  statement  to  include  the 
following: 

The  name  and  post-office  address  of  the  claimant, 

The  nature  of  the  use  on  which  the  claim  for  apportionment  is  based. 
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The  time  of  the  commencement  of  such  use,  and  if  distributing  works  are  required. 
The  date  of  beginning  of  survey. 
The  date  of  beginning  of  construction. 
The  date  when  completed. 

The  date  of  beginning  and  completion  of  enlargements. 

The  dimensions  of  the  ditch  as  originally  constructed  and  as  enlarged. 

The  date  when  water  was  first  used  for  irrigation  or  other  beneficial  purposes,  and 
if  used  for  irrigation,  the  amount  of  land  reclaimed  the  first  year:  the  amount  in  sub- 
sequent years,  with  the  dates  of  reclamation,  and  the  amount  of  land  such  ditch  is 
capable  of  irrigating. 

The  character  of  the  soil  and  the  kind  of  crops  cultivated,  and  such  other  facts  as 
will  show  a  compliance  with  the  law  in  acquiring  the  appropriation  and  the  rank  of 
priority  claimed. 

a.  _  a  Sec.  864.  Each  of  said  claimants  shall  be  required 

Statements  to  be  under  ...         -,.  ,         ,       *  L1 

t0  certify   to   his  statements   under  oath,  and  the 

superintendent  of  the  water  division  in  which  the 

testimony  is  taken  is  hereby  authorized  to  administer  such  oaths,  which  shall  be 

done  without  charge  to  the  claimant,  as  also  shall  be  the  furnishing  of  blank  forms 

for  said  statement. 

*        .  .     ,     ,  ,  !  Sec.  $65.  Upon  the  date  named  in  the  preceding 

Superintendent  takes  tes-        .       ,     , .  .  .  .       ,       ,      ^  .  ^ 

,  notice,  the  division  superintendent  shall  begin  the 

timonv.  when.  ,  ^       £     •  j  .     •     r         ,    ,  .  e 

taking  ot  said  testimony,  and  shall  continue  until 

said  testimony  shall  be  completed :  Provided,  That  incase  the  division  superintend- 
ent of  any  water  district  is  directly  or  indirectly  interested  in  the  water  of  any 
stream  of  his  division,  the  taking  of  evidence,  in  so  far  as  relates  to  said  stream,  shall 
be  under  the  direction  of  the  division  superintendent  of  the  next  nearest  water  divi- 
sion, or  under  the  direct  personal  supervision  of  the  State  engineer,  as  may  be  deemed 
most  expedient. 

-  _  Sec  866.  Upon  the  completion  of  the  taking  of 

>otice  upon  completion    evidence  by  the  ,-,:vUi,m  Sllperintendent.  it  shall  be 

'  his  duty  to  at  once  give  notice,  in  one  issue  of  some 

newspaper  of  general  circulation  in  the  county  where  such  determination  is,  and  by 
registered  mail  to  the  various  claimants,  that  upon  a  certain  day,  and  a  place  named 
in  the  notice,  all  of  said  evidence  shall  be  open  to  inspection  of  the  various  claimants, 
and  said  superintendent  shall  keep  said  evidence  open  to  inspection  at  said  places  not 
less  than  one  day  and  not  more  than  five  days. 

Sec  867.  Should  any  person,  corporation,  or  association  of  persons 
^  >#  owning  any  irrigation  works,  or  claiming  any  interest  in  the  stream  or 
streams  involved  in  the  adjudication  desire  to  contest  any  of  the  rights  of  the  per- 
sons, corporations,  or  associations  who  have  submitted  their  evidence  to  the  super- 
intendent as  aforesaid,  such  persons,  corporations,  or  associations  shall,  within  fifteen 
days  after  the  testimony  so  taken  shall  have  been  opened  to  public  inspection,  in 
writing,  notify  the  superintendent  of  the  water  division  in  which  is  located  said  irri- 
gation works  or  stream  or  streams,  stating  with  reasonable  certainty  the  grounds  of 
their  proposed  contest,  which  statement  shall  be  verified  by  the  affidavit  of  the  con- 
testant, his  agent  or  attorney,  and  the  said  division  superintendent  shall  notify  the 
said  contestant  and  the  person,  corporation,  or  association  whose  rights  are  contested 
to  appear  before  him  at  such  convenient  place  as  the  superintendent  shall  designate 
in  said  notice. 

.  Sec  868.  Said  superintendent  shall  also  fix  the  time,  both  as  to  the  day 

eaung.  an(.^  hour,  for  the  hearing  of  said  contest,  which  date  shall  not  be  less 
than  thirty  nor  more  than  sixty  days  from  the  date  the  notice  is  served  on  the  party, 
association,  or  corporation,  which  notice  and  the  return  thereof  shall  be  made  in  the 
same  manner  as  summons  are  served  in  civil  actions  in  the  district  courts  of  this 
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State.  Superintendents  of  water  divisions  shall  have  power  to  adjourn  hearings 
from  time  to  time  upon  reasonable  notice  to  all  the  parties  interested,  and  to  issue 
subpoenas  and  compel  the  attendance  of  witnesses  to  testify  upon  such  hearings,  which 
shall  be  served  in  the  same  manner  as  subpoenas  issued  out  of  the  district  courts  of 
the  State,  and  shall  have  the  power  to  compel  such  witnesses  so  subpoenaed  to  tes- 
tify and  give  evidence  in  said  matter,  and  said  witnesses  shall  receive  fees  as  in  civil 
cases,  to  be  paid  by  the  party  or  parties  against  whom  the  contest  shall  be  finally 
determined.  The  evidence  on  such  proceedings  shall  be  confined  to  the  subjects 
enumerated  in  the  notice  of  contest. 

Sec  869.-  The  superintendent  shall  require  a  deposit  of  eight 
Deposit  require  .  dollars  from  each  party  for  each  day  he.  shall  be  so  engaged  in 
taking  evidence  on  said  contest.  Upon  the  final  determination  of  the  adjudication  of 
the  matters  by  the  board  of  control,  an  order  shall  be  entered  directing  that  the 
money  so  deposited  shall  be  refunded  to  the  persons,  associations,  or  corporations  in 
whose  favor  such  contest  shall  be  determined,  and  that  all  moneys  deposited  by  other 
parties  therein  shall  be  turned  over  by  the  superintendent  to  the  State  treasury  to 
the  credit  of  the  fund  provided  for  the  maintenance  of  the  board  of  control. 

.  Sec.  870.   Upon  the  completion  of  the  evidence  in 

^  i(  ence  i  an  mi  e  .  ^e  original  hearing  before  the  superintendent,  and  the 
evidence  taken  in  all  contests,  it  shall  be  his  duty  to  transmit  all  the  evidence  and 
testimony  in  said  adjudication  to  the  office  of  the  board  of  control  in  person,  or 
by  registered  mail. 

Sec.  871.  It  shall  be  the  dutv  of  the  State  engineer, 
Measurement  of  streams   or  $ome      Med  ^       to      ceed  at  the  time 
nii/i  (li Toiler 

specified  in  the  notice  to  the  parties  on  said  stream  to 
be  adjudicated,  to  make  an  examination  of  said  stream  and  the  works  diverting  water 
therefrom,  said  examination  to  include  the  measurement  of  the  discharge  of  said 
stream  and  of  the  carrying  capacity  of  the  various  ditches  and  canals  diverting  water 
therefrom,  an  examination  of  the  irrigated  lands,  and  an  approximate  measurement 
of  the  lands  irrigated  or  susceptible  of  irrigation  from  the  various  ditches  and  canals; 
which  said  observation  and  measurements  shall  be  reduced  to  writing  and  made  a 
matter  of  record  in  his  office,  and  it  shall  be  the  duty  of  the  State  engineer  to  make 
or  cause  to  be  made  a  map  or  plat  on  a  scale  of  not  less  than  one  inch  to  the  mile, 
showing  with  substantial  accuracy  the  course  of  said  stream,  the  location  of  each 
ditch  or  canal  diverting  water  therefrom,  and  the  legal  subdivisions  of  lands  which 
have  been  irrigated  or  which  are  susceptible  of  irrigation  from  the  ditches  and  canals 
already  constructed. 

Sec.  872.  At  the  first  regular  meeting  of  the  board  of 
Order  determining'  prior-    comml  ^  ^  completion  of  guch  measurement  by 

1  the  State  engineer,  and  the  return  of  said  evidence  by 

said  division  superintendent,  it  shall  be  the  duty  of  the  board  of  control  to  make,  and 
eause  to  be  entered  of  record  in  its  office,  an  order  determining  and  establishing  the 
several  priorities  of  right  to  the  use  of  waters  of  said  stream,  and  the  amounts  of 
appropriations  of  the  several  persons  claiming  water  from  such  stream,  and  the  char- 
acter and  kind  of  use  for  which  said  appropriation  shall  be  found  to  have  been 
raadX  Each  appropriation  shall  be  determined  in  its  priority  and  amount  by  the 
time  by  which  it  shall  have  been  made  and  the  amount  of  water  which  shall  have 
beer  applied  for  beneficial  purposes:  Provided,  That  such  appropriator  shall  at  no 
time  be  entitled  to  the  use  of  more  water  than  he  can  make  a  beneficial  application  of 
on  the  lands  for  the  benefit  of  which  the  appropriation  may  have  been  secured,  and 
the  amount  of  any  appropriation  made  by  reason  of  an  enlargement  of  distributing 
work*  shall  be  determined  in  like  manner:  Provided,  That  no  allotment  shall  exceed 
one  cubic  foot  per  second  for  each  seventy  acres  of  land  for  which  said  appropriation 
shall  be  made. 
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Sec.  873.  As  soon  as  practicable  after  the  determi- 
Certiflcate^appropna-   nation  of  the  priorities  of  appropriation  of  the  use 

of  waters  of  any  stream,  it  shall  be  the  duty  of  the 
secretary  to  issue  to  each  person,  association,  or  corporation  represented  in  such 
determination  a  certificate  to  be  signed  by  the  State  engineer,  as  president  of  the 
board  of  control,  and  attested  under  seal  by  the  secretary  of  said  board,  setting 
forth  the  name  and  post-office  address  of  the  appropriator;  the  priority  number  of 
such  appropriations;  the  amount  of  water  appropriated;  and  if  such  appropriation 
be  for  irrigation,  a  description  of  the  legal  subdivisions  of  land  to  which  said  water 
is  to  be  applied.  Such  certificate  shall  be  transmitted  by  said  State  engineer,  or  by 
a  member  of  the  board  of  control,  in  person  or  by  registered  mail,  to  the  county 
clerk  of  the  county  in  which  such  appropriation  shall  have  been  made,  and  it  shall 
be  the  duty  of  the  county  clerk  upon  the  receipt  of  the  recording  fee,  which  fee 
shall  be  seventy-five  cents,  to  record  the  same  in  a  book  especially  prepared  and 
kept  for  that  purpose,  and  thereupon  immediately  transmit  the  same  to  the  respec- 
tive appropriators.  Said  recording  fee  of  seventy-five  cents  shall  be  paid  to  the 
division  superintendent  at  the  time  of  the  submission  of  testimony  and  proof  of 
appropriation  of  water  by  each  such  appropriator  or  claimant  before  the  said 
division  superintendent  as  provided  by  law,  and  shall  be  by  him  or  the  State  engi- 
neer transmitted  with  each  certificate  of  appropriation  to  the  county  clerk  of  the 
county  in  which  said  certificate  is  to  be  recorded  and  his  receipt  taken  therefor, 
which  said  receipt  shall  be  filed  in  the  State  engineer's  office. 

Sec.  874.  Any  party  or  number  of  parties  acting 
Appeal  from    board  al-   jointly  who  may  feel  themselves  aggrieved  by  the 

determination  of  the  board  of  control  may  have  an 
appeal  from  the  board  of  control  to  the  district  court  of  the  judicial  district  within 
which  the  appropriation  or  appropriations  of  the  party  or  parties  so  aggrieved  may 
be  situated.  All  persons  joining  in  the  appeal  shall  be  joined  as  appellants,  and  all 
persons  having  interests  adverse  to  the  parties  appealing,  or  either  of  them,  shall 
be  joined  as  appellees. 

Sec  875.  The  party  or  parties  appealing  shall,  within 
Proceedings  on  appeal.  gixty  dayg  of  tfae  determination  of  the  board  of  con. 

trol,  which  is  appealed  from  and  the  entry  thereof  in  the  records  of  the  board, 
file  in  the  district  court  to  which  the  appeal  is  taken  a  notice  in  writing  stating  that 
such  party  or  parties  appeals  to  such  district  court  from  the  determination  and  order 
of  the  board  of  control;  and  upon  the  filing  of  such  notice,  the  appeal  shall  be 
deemed  to  have  been  taken:  Provided,  however,  That  the  party  or  parties  appealing 
shall,  within  the  sixty  days  mentioned,  enter  into  an  undertaking,  to  be  approved 
by  the  district  court  or  judge  thereof,  and  to  be  given  to  all  the  parties  in  the  said 
suit  or  proceeding  other  than  the  parties  appealing,  and  to  be  in  such  an  amount  as 
the  court  or  judge  thereof  shall  fix,  conditioned  that  the  parties  giving  their  said 
undertaking  shall  prosecute  their  appeal  to  effect,  and  without  unnecessary  delay, 
and  will  pay  all  costs  and  damages  which  the  party  to  whom  the  undertaking  is 
given,  or  either,  or  any  of  them,  may  sustain  in  consequence  of  such  appeal. 

Sec  876.  The  clerk  of  the  district  court  shall,  im- 
Duty  of  clerk  of  court  mediately  upon  filing  of  said  notice  of  appeal  and 
when  appeal  is  perfected.  the  approval  of  the  bond  mentioned  in  the  preced- 
ing section,  transmit  to  the  secretary  of  the  board  of  control  a  notice  over  the  seal 
of  the  court  to  the  effect  that  said  appeal  has  been  perfected,  which  notice  shall  be 
entered  of  record  by  the  secretary  in  the  records  of  the  board  of  control,  and  the 
appellant  or  appellants  cause  a  certified  copy  thereof  to  be  served  on  each  of  the 
appellees,  serving  the  same  in  the  manner  provided  for  the  serving  of  a  summons 
in  the  district  court. 
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Sec  877.  The  appellant  or  appellants  shall,  within  six 
Transcript  to  be  filed.   monthg  after  the  appeal?  as  provided  for,  is  perfected,  file 

in  the  office  of  the  clerk  of  the  district  court  a  certified  transcript  of  the  order  of 
determination  made  by  the  board  of  control,  and  which  is  appealed  from,  a  certified 
copy  of  all  the  records  of  the  board  of  control  relating  to  such  determination,  and  a 
certified  copy  of  all  the  evidence  offered  before  the  board  of  control,  including  the 
measurements  of  streams,  tributaries,  and  ditches  provided  for  by  section  eight  hun- 
dred and  seventy-one,  together  wTith  the  petition  setting  out  the  cause  of  complaint  of 
the  party  or  parties  appealing,  to  which  petition  all  parties  joined  as  appellees  shall  be 
served  with  notice  by  the  issuance  of  summons  out  of  the  office  of  the  clerk  of  the 
district  court,  within  the  time  and  in  the  manner  provided  b}^  law  for  the  issuance 
and  service  of  summons  in  actions  of  law. 

Sec.  878.  All  procedings  of  appeal  shall  be  conducted 
Practice  on  appeal.  according  to  the  provisions  of  the  civil  code  of  procedure 
and  the  practice  of  appeals  from  the  district  courts  of  the  State  to  the  supreme  court: 
Provided,  That  the  practice  on  appeal  in  the  district  court,  as  to  pleadings  necessary 
to  be  filed  and  the  admission  of  evidence  upon  trial,  shall  be  the  same  as  is  now  or 
may  hereafter  be  provided  for  by  law  regulating  appeals  from  the  justice  court. 

iii+  •+  +  ^ec  **79.  I*  shall  be  the  duty  of  the  clerk  of  the  dis- 

Clerk  shall  transmit  tran-  ^  cQurt  immediately  upon  the  entry  of  any  judg. 
script  to  clerk  of  board.     mentj  Qrde^  Qr  decree  by  the  digtrict  court  or  by  the 

judge  thereof,  in  an  appeal  from  the  decision  of  the  board  of  control,  to  transmit  a 
certified  copy  of  said  judgment,  order,  or  decree  to  the  secretary  of  the  State  board  of 
control.  It  shall  be  the  duty  of  the  secretary  to  immediately .  enter  the  same  upon 
the  records  of  such  office,  and  the  State  engineer  shall  forthwith  issue  to  the  super- 
intendent or  superintendents  of  water  divisions  instructions  in  compliance  with  the 
said  judgment,  order,  or  decree,  and  in  execution  thereof. 

Sec.  880.  All  costs  made  and  accruing  by  reason  of  such  appeal  shall  be 
*  adjudged  to  be  paid  by  the  party  or  parties  against  whom  such  appeal  shall 
be  finally  determined.  During  the  time  an  appeal  from  the  order  of  the  board  of 
control  is  pending  in  the  district  court,  and  until  a  certified  copy  of  the  judgment, 
order,  or  decree  of  the  district  court  is  transmitted  to  the  State  engineer,  the  division 
of  water  from  the  stream  involved  in  such  appeal  shall  be  made  in  accordance  with 
the  order  of  the  board  of  control. 

Sec  881.  Any  time  after  the  appeal  has  been  perfected  the  appellant 
Stay  bond.  or  appe^an^-s  may  s^-ay  the  operation  of  said  decree  appealed  from  by 
filing  a  bond  in  the  district  court  wherein  such  appeal  is  pending  in  such  amount  as 
the  judge  thereof  may  designate,  conditioned  that  he  will  pay  all  damages  that  may 
accrue  to  the  appellee  or  appellees  by  reason  of  such  order  or  decree  not  being 
enforced,  should  the  proceedings  and  appeal  be  decided  against  the  appellant.  And 
immediately  upon  the  filing  and  approving  of  such  bond  to  stay  the  operations  of 
the  decree,  the  clerk  of  the  district  court  shall  transmit  to  the  board  of  control  a 
notice,  over  the  seal  of  the  court,  to  the  effect  that  such  bond  has  been  filed  and 
that  the  operations  of  such  decree  are  stayed  during  the  pendency  of  such  appeal 
proceedings.  This  notice  shall  be  recorded  in  the  records  of  the  board  of  control, 
and  the  State  engineer  shall  immediately  give  proper  notice  to  the  superintendent  of 
the  water  division  wherein  such  appeal  may  have  been  taken. 

Sec  882.  Upon  any  appeal  being  taken,  as  is  by  this 
Appeals  to  be  advanced   chapter  provided)  from  the  board  of  control  to  the  dis- 
on  docket,  trict  CQUrt  of  thig  gtate  it  ghall  be  the  duty  of  gaid  court 

to  advance  said  appeal  to  the  head  of  its  trial  docket,  and  to  give  such  appeal  pre- 
cedence over  all  civil  causes  in  hearing  and  determination  thereof,  and  if  an  appeal 
be  taken  from  the  judgment  or  the  decree  of  the  district  court  in  any  appeal  in  this 
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chapter  provided  for  to  the  supreme  court  of  the  State,  it  shall  in  like  manner  be 
the  duty  of  the  supreme  court  to  advance  such  appeal  to  the  head  of  its  docket  for 
the  trial  of  civil  causes,  and  give  it  like  precedence  as  to  trial. 

Sec.  883.  After  any  final  order  of  the  board  of  control  adjudicating 
Reheaiing.  ^G  priorities  upon  any  stream,  any  party  interested  therein  may 
within  one  year  thereafter  apply  for  a  rehearing  for  reasons  to  be  stated  in  the  appli- 
cation; and  upon  the  filing  of  such  application  the  secretary  of  the  board  shall  mail 
written  notice  thereof  to  every  other  party  interested,  and  therein  fixing  and  stating 
a  time  when  said  application  will  be  heard. 

Sec  884.  Upon  such  hearing  the  board  shall  have 
Authority  to  modify  or-    authority  t, ,  mo(jify  or  aiter  the  original  order  in  such 
der  and  correct  testi-   respect  M  shall  appear  jU8t  and  proper:  but  it  shall  not 
111 011 J  *  be  necessary  for  an  application  for  a  rehearing  to  be 

filed  to  entitle  any  party  to  an  appeal.  Upon  such  hearing  the  board  srfall  also  have 
the  authority  to  permit,  upon  good  cause  shown,  the  correction  of  the  testimony  of 
any  party  or  witness  if  it  shall  appear  that  a  mistake  has  occurred  therein,  but  no 
other  new  evidence  shall  be  received  at  such  hearing  unless  it  shall  be  shown  to  the 
satisfaction  of  the  board  that  the  same  is  material  and  has  been  discovered  since  the 
taking  of  the  original  testimony  and  could  not  with  reasonable  diligence  have  been 
discovered  before  that  time. 

.  .  .  ,  Sec.  885.  The  members  of  the  board  of  control  shall  be 

Authorized  to  administer   authorized  t0  administer  oaths  in  all  cases  where  it  shall 

be  necessary  in  the  performance  of  their  official  duties. 

t    I)       t'fi  d        ^ec  886.  In  issuing  notices  to  claimants  in  priority  adjudi- 

*    cations  of  the  waters  of  any  stream  and  its  tributaries,  as 

provided  in  this  chapter,  all  parties  named  in  claiming  the  waters  of  said  stream  or 

tributaries  in  said  transcript  shall  be  notified  by  mail. 

Sec  887.  The  secretarv  of  the  board  shall  collect  the  following  fees,  which 
Fee4*  " 

"    shall  be  paid  in  advance,  and  paid  to  the  State  treasurer,  and  by  him  credited 

to  the  per  diem  fund  of  the  board  of  control:  For  making  certified  transcripts  of 

the  records  of  the  board  of  control  or  of  papers  or  documents  filed  with  said  board, 

one  dollar  for  the  first  folio,  and  for  each  subsequent  folio  fifteen  cents;  for  attaching 

certificate  and  seal  of  the  board  to  each  transcript,  one  dollar. 

WATER  COMMISSIONERS. 

.  .  Sec  888.  The  board  of  control  shall  divide  the  State  into  water  dis- 
ill  stri  c*ts 

" '  tricts,  said  water  districts  to  be  so  constituted  as  to  secure  the  best  pr; 
tection  to  the  claimants  for  water  and  the  most  economical  supervision  on  the  part 
of  the  State;  said  water  districts  shall  not  be  created  until  a  necessity  therefor  shall 
arise,  but  shall  be  created  from  time  to  time  as  the  appropriations  and  priorities 
thereof  from  the  streams  of  the  State  shall  be  adjudicated. 

.    .  Sec  889.   For  each  water  district  there  shall  be 

Commissioner,   how    ap-    appointed  one  commissioner  who  shall  be  a  resident  of 
pointed— Term.  the  digtrict  in  wnich  he  is  to  serve,  and  who  shall  be 

appointed  by  the  governor,  to  be  selected  by  him  from  persons  recommended  to  him 
by  the  superintendent  of  the  water  division  in  which  such  water  district  is  situated. 
Each  commissioner  shall  hold  his  office  two  years,  and  until  his  successor  is  appointed 
and  qualified,  and  the  governor  shall,  by  like  selection  and  appointment,  fill  all 
vacancies  which  may  occur  in  the  office  of  water  commissioner,  and  may  at  any  time 
remove  any  water  commissioner  for  failure  to  perform  his  duties  as  such  water  com 
missioner,  upon  complaint  in  that  respect  being  made  to  him  in  writing. 

"    . .  Sec  890.  It  shall  be  the  dutv  of  said  water  commissioner  to  divide  the 

Duties 

•    water  in  the  natural  stream  or  streams  of  his  district  among  the  several 
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ditches  taking  water  therefrom,  according  to  the  prior  rights  of  each,  respectively,  in 
whole  or  in  part,  and  to  shut  and  fasten,  or  cause  to  be  shut  and  fastened,  under  the 
direction  of  the  superintendent  of  his  water  division,  the  headgates  of  ditches  head- 
ing in  any  of  the  natural  streams  of  the  district  when,  in  times  of  scarcity  of  water, 
it  is  necessary  to  do  so  by  reason  of  the  priority  of  rights  of  others  taking  water  from 
the  same  stream  or  its  tributaries. 

Sec  891.  Said  water  commissioner  shall  so  divide, 
Water  commissioner  to   regulate?  and  control  the  uge  of  the  water  of  all  gtreamg 

prevent  waste  of  water.  within  their  respectiVe  districts  in  such  manner,  as  near 
as  may  be,  as  will  prevent  unnecessary  waste  of  water,  and  to  that  end  such  com- 
missioner shall  so  shut  and  fasten  the  headgate  or  gates  of  all  ditches  so  that  no  more 
water  will  flow  into  said  ditch  than  is  actually  required  and  will  be  used  for  the  uses 
and  purposes  for  which  such  water  was  appropriated,  and  any  person  who  may  be 
injured  by  the  action  of  the  water  commissioner,  or  by  his  failure  to  act  pursuant  to 
this  chapter,  may  resort  to  any  court  of  competent  jurisdiction  for  such  relief  as  he 
may  be  entitled  to. 

Sec  892.  AVater  commissioners  herein  provided  for  shall  each  be  entitled 
a^  0  "  to  pay  at  the  rate  of  five  dollars  per  day  for  each  day  he  shall  be  actively 
employed  in  the  duties  of  his  office,  to  be  paid  by  the  county  in  which  the  work  is 
performed.  Each  water  commissioner  shall  keep  a  true  and  just  account  of  the  time 
spent  by  him  in  the  duties  of  his  office  and  the  time  spent  by  him  in  the  perform- 
ance of  his  duties  in  each  county,  respectively,  into  which  his  water  district  may 
extend,  and  shall  present  a  true  copy  thereof,  verified  by  oath,  to  the  board  of  county 
commissioners  of  the  county  in  which  the  work  may  have  been  done.  And  the  said 
board  of  county  commissioners  shall,  upon  approval  thereof  by  the  superintendent 
of  the  water  division,  allow  the  same. 

Sec  893.  Said  water  commissioner  shall  have  power  in  case  of  emer- 

•V^istaii  ts 

" "  "  '  gency  to  employ  suitable  assistants  to  aid  him  in  the  discharge  of  his 
duties.  Such  assistants  shall  take  the  same  oath  as  the  water  commissioner,  and 
shall  obey  his  instructions,  and  each  shall  be  entitled  to  four  dollars  per  day  for  every 
day  he  is  employed,  not  to  exceed  thirty-five  days  in  each  year,  to  be  paid  upon  cer- 
tificates of  the  division  superintendent,  in  the  same  manner  as  provided  for  the  pay- 
ment of  the  water  commissioners. 

.  Sec  894.  Said  water  commissioners  shall  not  begin  their 

When  to  begin  work.   wQrk  untn  they  have  been  called  upon  by  two  or  more 

owners  or  managers  of  ditches,  or  persons  controlling  ditches  in  the  several  districts, 

by  application  in  writing,  stating  that  there  is  a  necessity  for  the  use  of  water ;  and 

they  shall  not  continue  performing  services  after  the  necessity  therefor  shall  cease. 

Sec.  895.  The  prioritv  of  right  to  the  use  of  water 
Limitation  on  the  nse  of  ghall  be  Kmited  and  remicted  t0  so  mueh  thereof  as 

wa^e1,  may  be  necessarily  used  and  appropriated  for  irriga- 

tion or  other  beneficial  purposes  as  aforesaid,  irrespective  of  the  carrying  capacity  of 
the  ditch,  and  all  the  balance  of  the  water  not  so  appropriated  shall  be  allowed  to 
run  in  the  natural  stream  from  which  such  ditch  draws  its  supply  of  water,  and  shall 
not  be  considered  as  having  been  appropriated  thereby ;  and  in  case  the  owner  or 
owners  of  any  such  ditch,  canal,  or  reservoir  shall  fail  to  use  the  water  therefrom 
for  irrigation  or  other  beneficial  purposes,  or  shall  refuse  to  furnish  any  surplus  water 
to  the  owner  or  owners  of  lands  lying  under  such  ditch  as  hereinafter  provided,  dur- 
ing any  two  successive  years,  they  shall  be  considered  as  having  abandoned  the  same, 
and  shall  forfeit  all  water  rights,  easements,  and  privileges  appurtenant  thereto,  and 
the  waters  formerly  appropriated  by  them  may  be  again  appropriated  for  irrigation 
and  other  beneficial  purposes,  the  same  as  if  such  ditch,  canal,  or  reservoir  had  never 
been  constructed;  neither  shall  the  owner  or  owners  of  any  such  ditch,  canal,  or 
reservoir  have  any  right  to  receive  from  others  any  royalty  for  the  use  of  the  water 
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carried  thereby,  but  every  such  owner  or  owners  having  a  surplus  supply  of  water, 
and  furnishing  the  same  to  others  from  any  ditch,  canal,  or  reservoir  as  hereinafter 
provided,  shall  be  considered  common  carriers  and  shall  be  subject  to  the  same  laws 
that  govern  common  carriers. 

Sec  896.  The  owner  or  owners  of  any  ditch  which 
County  commissioners  a  g^ter  quantity  of  water  than  the  owner 

shall  regulate  the  sale  of  or  ownerg  thereof  necessarily  use  for  irrigation  or 
1  *  other  beneficial  purposes  in  connection  with  their 

own  lands  shall,  when  application  is  made  to  them  for  that  purpose,  furnish  such 
surplus  water  at  reasonable  rates  to  the  owners  of  lands  lying  under  any  such  ditch 
for  the  purpose  of  reclaiming  such  lands  and  rendering  the  same  productive;  and  in 
case  of  refusal  so  to  do,  the  owner  or  owners  of  any  such  ditch  may  be  compelled  by 
injunction  suit  to  furnish  such  water  on  such  terms  as  to  the  court  may  seem  meet  and 
proper:  Provided,  That  the  board  of  county  commissioners  in  their  respective  coun- 
ties shall  have  power,  when  application  is  made  to  them  by  either  party  inter- 
ested, to  establish  reasonable  maximum  rates  to  be  charged  for  the  use  of  water,  I 
whether  furnished  by  individuals  or  corporations. 

Sec  S97.  When  anv  person  owning  claims  in  such 
When  land  owner  entitled   localilv  ha8  not  suffident  length  of  area  exposed  to 

al"  way-Bam-   gajd  stream6  t„  obtain  a  ,ufficiHlt  fall  of  water  t0  irri. 

a^eS*  gate  his  laud  or  his  farm,  or  land  used  by  him  for 

agricultural  purposes  is  too  far  removed  from  said  stream,  and  he  has  no  water  facili- 
ties on  those  lands,  he  shall  be  entitled  to  a  right  of  way  through  the  farms  or  tracts 
of  land  which  lie  between  him  and  said  stream,  or  the  farms  or  tracts  of  land 
which  lie  above  and  below  him  on  said  stream  for  the  purposes  hereinbefore  stated: 
Provided,  That  in  the  construction,  keeping  up.  and  using  any  such  ditch  through  the 
lands  of  another  person,  the  person  or  persons  constructing  or  using  said  ditch,  or 
whose  duty  it  shall  be  to  keep  the  same  in  repair,  shall  be  liable  to  the  person  own- 
ing or  claiming  such  land  for  all  damages  accruing  to  such  person  by  reason  of  said 
construction,  keeping  up.  and  using  such  ditch. 

_  .  Sec  898.  Such  right  of  way  shall  extend  onlv  to  a 

Extent  of  right  of  way.    ditch    ^  M  cutang  jufflcient  for  the  purposes 

required. 

Petition  to  commission-  Sec*  899'  UP°n  the  refusal  of  owners  of  tracti  of 
ers-Notice  of  appoint-  lancL  or  *****  throu?h  which  ?aid  ditch  is  P™Posed  t0 
?n»  onm.aicovc:  rim  to  allow  ot  its  passage  through  their  property,  the 

1112  appraisers.  x      e     .       .  % 

persons  desiring  to  open  such  ditch  may  present  to  the 

county  commissioners  of  the  county  in  which  said  lands  are  located  a  petition  signed 
by  the  person  or  persons,  describing,  with  convenient  accuracy,  the  lands  so  desired 
to  be  taken  as  aforesaid,  setting  forth  the  name  or  names  of  the  owner  or  other  per- 
son interested,  and  praying  the  appointment  of  three  appraisers  to  ascertain  the  com- 
pensation to  be  made  to  such  owner  or  persons  interested.  Upon  the  receipt  of  said 
petition,  the  said  county  commissioners  shall  give  notice,  at  least  thirty  days  prior  to 
the  appointment  of  the  said  appraisers,  by  public  notice  in  a  newspaper,  when  pub- 
lished in  the  county,  or  by  posting  three  or  more  notices  in  three  different  places  in 

said  county,  stating  that  such  appraisers  will  be  appointed  on  the  day  of  . 

Proceedings  of  apprais-  Sec' 90a  The  said  *PF™i^  ^fore  entering  upon 
ers-Payment  of  assess-  the  dutiea  of  their  office,  shall  take  an  oath  to  taith- 
men|     *  fully  and  impartially  discharge  their  duties  as  said 

appraisers.  They  shall  hear  the  proofs  and  allegations 
of  the  parties,  and  any  two  of  them,  after  reviewing  the  premises,  shall,  without  fear, 
favor,  or  partiality,  ascertain  and  certify  the  compensation  proper  to  be  made  to  said 
owner,  or  persons  interested,  for  the  lands  to  be  taken  or  affected,  as  well  as  all  dam- 
ages accruing  to  the  owner  or  person  interested  in  consequence  of  the  condemnation 
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of  the  same,  taken  or  injuriously  affected  as  aforesaid,  making  such  deduction  allow- 
ance for  real  benefits  or  advantages  as  such  owner  or  parties  interested  may  derive 
from  the  construction  of  any  such  ditch  or  flume.  They,  or  a  majority  of  them, 
shall  subscribe  a  certificate  of  their  said  ascertainment  and  assessment,  which  shall  be 
recorded  in  the  county  clerk's  office"  of  the  county  in  which  said  lands  are  situated,  and 
upon  the  payment  of  the  compensation  (if  any),  the  said  person  or  persons  shall  have 
the  right  of  way  to  construct  said  ditch  or  flume. 

Ditches  to  be  kept  in  re-      Sec'  90L  The  owner  or  °™ers  o£  an>'  ditch  for  irri" 
pajr  gation  or  ohter  purposes  shall  carefully  maintain  the 

embankment  thereof,  so  that  the  waters  of  such  ditch 
may  not  flood  or  damage  the  premises  of  others. 

Sec.  902.  Nothing  in  this  chapter  contained  shall  be 
Tested  rights  preserved.  gQ  construed  as  to  impair  the  prior  vested  rights  of  any 
mill  or  ditch  owner,  or  other  person,  to  the  use  of  any  such  water  course. 

Sec.  903.  When  any  such  ditch  or  water  course 
When    commissioners    to    ghaU  be  constmcted  across  any  public  traveled  roadj 

bridge  ditches— expenses.  and  nQt  bridged  within  three  days  thereafter,  it  shall 
be  the  duty  of  the  county  commissioner  of  the  county  in  which  said  ditch  and  road- 
are  located  to  put  a  bridge  over  said  ditch  or  water  course,  and  call  upon  the  owner 
or  owners  of  said  ditch  or  water  course  to  pay  the  expenses  of  constructing  said 
bridge,  and  if  payment  thereof  be  refused,  a  civil  action  may  be  maintained  for  the 
recovery  of  the  same,  together  with  all  accruing  costs. 

.  Sec.  904.  Upon  the  refusal  of  the  owner  or  owners 

Claim  for  right  of  way  may   of  land  Qr  ]andg  thrQUgh  wMch  any  pergQn  Qr 

be  ai  bi  i  ate  .  gong  are  desirous  0f  constructing  any  irrigation  ditch 

or  ditches,  then  it  shall  be  lawTful  for  the  parties  interested  to  settle  the  matter  by 

the  appointment  of  a  board  of  arbitration  consisting  of  three  men,  as  hereinafter 

provided. 

Sec  905.  The  creation  of  the  board  of  arbitration 
Appointment  and  proceed-   ghaU  be  Rg  foUowg:  The  pergon  Qr  persons<desiring 

mg-s  ot  arbitrators.         the  constmction  of  guch  ditch  or  ditches,  and  the 

owner  or  owners  of  the  land  or  lands  through  which  the  construction  of  such  ditch  or 

ditches  is  contemplated,  shall  each  choose  one  disinterested  resident  property  holder 

of  the  county  in  which  the  land  or  lands  mentioned  above  are  situated,  and  the  two 

so  chosen  shall  designate  a  third  person  with  like  qualifications  as  themselves,  and 

it  shall  be  lawful  for  these  persons  to  immediately  proceed  to  hear  the  proof  and 

allegations  of  the  parties  concerned.    It  shall  be  lawful  for  any  two  of  such  board  of 

arbitration  to  make  such  assessment  of  damages  as  may  in  their  judgment  be  deemed 

just  and  right,  taking  into  consideration  the  benefits,  if  any,  that  may  accrue  to  the 

owner  or  owners  of  the  land  or  lands  through  which  the  construction  of  such  ditch 

or  ditches  is  contemplated. 

Sec  906.  Should  the  verdict  or  assessment  of  such 
Appeal  to  commissioners.  board  q{  arbitration  be  unsatisfactory  to  either  or  both  of 

the  parties  interested,  then  recourse  may  be  had  by  an  appeal  made  in  writing,  within 
ten  days  from  the  rendering  of  such  verdict  by  such  board  of  arbitration,  addressed  to 
the  board  of  county  commissioners  of  the  county  in  which  the  contestants  reside ;  in 
wThich  jase  the  party  taking  the  appeal  shall  give  bonds  for  all  costs;  then  the  case 
shall  stand  as  though  no  action  had  been  taken  in  the  matter,  and  the  parties  may 
then  proceed  under  this  chapter  in  the  same  manner  as  though  the  proceedings  to 
ascertain  the  compensation  to  be  given  had  been  taken  before  the  county  commis- 
sioners in  the  first  instance. 

Sec  907.  In  case  no  appeal  be  taken  as  above  pro- 
If  no  appeal  is  taken,  award   vided  by  eUher  o£  the  partieg  interested)  then  the 

is  final.  finding  of  such  board  of  arbitration  shall  be  binding 

15012— No.  96—01  6 
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and  final:  Provided,  The  sum  of  money  agreed  upon  by  the  board  of  arbitration  has 
been  tendered  or  paid,  or  a  deed  for  such  right  of  way  executed  and  delivered  or 
tendered  by  the  party  or  parties  over  whose  land  the  right  of  way  is  sought, 

PARTNERSHIP  DITCHES. 

-  .     .  ^  Sec.  908.  Whenever  two  or  more  persons,  joint  own- 

in t  )ei°soi] to* ^stiX   erS  in  an  irriSation  clitch'  their  lessee  or  lessees>  are 
pom  pel  son  o   is  11  -    una^e  to  aprree  relative  to  the  division  or  distribution 

11  TP  WflTPl* 

of  water  received  through  such  ditch,  it  shall  be  lawful 
for  any  such  owner  or  owners,  his  or  their  lessee  or  lessees,  or  either  of  them,  to  apply 
to  the  district  court  of  the  district  in  which  such  ditch  shall  be  located,  by  a  verified 
petition  setting  forth  such  fact,  asking  for  an  order  appointing  some  suitable  person 
to  take  charge  of  such  ditch  for  the  purpose  of  making  a  just  distribution  of  the 
water  through  the  same,  to  the  several  owners  or  parties  entitled  to  the  use  of  the 
waters  received  through  such  ditch. 

.  Sec.  909.  The  petition  mentioned  in  the  preceding 

Clerk  shall  issue   sum-   gection  ghall  be  filed  with  the  clerk  of  the  digtrict 
nions,  when.  cQurt  of  the  county  in  w-nich  guch  ditch  ghall  be  located, 

or  a  portion  thereof,  and  upon  the  filing  of  such  petition  it  shall  be  the  duty  of  said 
clerk  to  immediately  issue  summons  as  in  other  cases,  notifying  the  owner  or  owners, 
lessee  or  lessees  of  such  ditch  other  than  those  filing  such  petition,  and  requiring 
them  to  appear  within  five  days  from  the  date  of  the  issuance  of  such  summons, 
and  to  make  answer  to  such  petition:  Provided,  however,  That  such  summons  shall 
be  served  at  least  two  days  before  the  date  fixed  therein  for  the  answer. 

Sec.  910.  The  hearing  provided  for  under  this  chapter  may  be  heard 
Healing.  either  before  the  court,  the  judge  thereof  sitting  in  chambers,  or  the  dis- 
trict court  commissioner  of  said  county,  and  shall  be  had  upon  the  day  fixed  in  the 
summons  for  making  answer  to  the  petition  filed,  or  as  soon  thereafter  as  possible,  and 
the  decision  of  the  court,  judge,  or  commissioner  shall  be  final. 

Sec  911.  Upon  it  being  made  to  appear  to  the 
Duties  of  person  appointed.   satisfaction  of  the  courtj  judge>  or  commiasioner 

hearing  such  application,  that  the  protection  of  the  rights  to  the  use  of  the  water  in 
said  ditch  of  the  applicant  or  applicants  requires  the  issuance  of  such  order,  he  shall 
appoint  some  suitable  person,  not  having  a  personal  interest  in  such  ditch,  to  divide 
and  distribute  the  waters  received  through  such  ditch  as  in  his  judgment  justice  may 
require,  in  accordance  to  the  rights  of  the  several  owners,  or  their  lessee  or  lessees. 
The  person  so  appointed  shall  have  exclusive  control  of  such  ditch  for  the  purposes 
of  dividing  and  distributing  the  water  received  into  the  same  until  such  time  as  he 
may  be  removed  by  the  order  of  the  proper  court,  judge,  or  commissioner. 

.  Sec  912.  The  person  so  appointed  shall  render  to  the 

>  a  emen  leqmie  .  cour^  judge,  or  commissioner  appointing  him,  monthly,  or 
oftener  if  required,  a  full  and  itemized  statement  of  the  services  rendered  by  him, 
and  the  expenses,  if  any,  incurred  by  him  in  the  discharge  of  his  duty,  and  upon 
the  approval  of  such  account  or  accounts,  judgment  shall  be  rendered  at  the  next 
term  of  said  court  for  any  unpaid  balance  thereon  against  the  several  owners  of 
such  ditch  who  refuse  or  neglect  to  pay  their  pro  rata  share  of  such  expense  in  favor 
of  such  person  so  as  aforesaid  appointed. 

Sec  913.  The  person  appointed  as  hereinbefore  provided  shall 
P  11  *     receive  as  compensation  for  his  services  the  sum  of  three  dollars 

per  day  for  each  day  or  part  of  a  day  in  excess  of  a  half  day,  actually  and  necessarily 
spent  in  the  performance  of  the  duties  of  his  office,  together  with  actual  expenses; 
and  as  security  for  the  payment  of  his  services  and  expenses  as  may  be  allowed,  he 
may  file  in  the  office  of  the  county  clerk  of  the  county  wherein  said  ditch  is  located, 
the  itemized  account  or  accounts  when  allowed  as  above,  provided  it  be  accompanied 
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with  an  affidavit  as  to  the  amount  unpaid  thereon,  and  when  so  filed  it  shall  consti- 
tute a  valid  lien  against  the  interest  in  said  ditch  of  the  owner  in  default  of  payment, 
which  may  be  enforced  in  the  same  manner  as  provided  by  law  for  the  enforcement 
of  mechanics'  and  builders'  liens. 

Sec.  914.  The  fees  of  the  clerk,  of  the  sheriff  and  commissioner,  shall  be  the 
-^ees*  same  as  those  allowed  for  similar  services  in  other  cases,  and  shall  in  the  first 
instance  be  paid  by  the  party  or  parties  applying  for  the  service,  but  ultimately  as 
may  by  the  court,  judge,  or  district  court  commissioner  be  apportioned,  for  which 
judgment  shall  be  so  rendered.  . 

.  Sec.  915.  In  all  cases  where  irrigation  ditches  are 

Majority  of  owners   may    Qwned  by  twQ  Qr  more  pergongj  and  Qne  or  more  of 

maintain  ditch.  guch  pergons  ghall  fail  or  neglect  to  do  hiSj  herj  or 

their  proportionate  share  of  the  work  necessary  for  the  proper  maintenance  and  opera- 
tion of  such  ditch  or  ditches,  such  other  owner  or  owners,  being  a  majority  of  the 
owners  of  such  ditch,  desiring  the  performance  of  such  work,  may,  after  having  given 
ten  days'  written  notice  to  such  owner  or  owners  who  have  so  failed  to  perform  their 
proportionate  share  of  such  work  necessary  for  the  operation  and  maintenance  of 
said  ditch  or  ditches,  perform  such  labor  and  recover  therefor  from  such  person  or 
persons  so  failing  to  perform  his,  her,  or  their  share  of  such  work  in  any  competent 
court  having  jurisdiction  of  the  subject-matter,  the  expense  or  value  of  such  work  or 
labor  so  performed. 

Sec  916.  Upon  the  failure  of  anv  coowner  to  pav 
Lien  for  work  performed   ,  .  .     -,         ,      ,  " 

1  his  proportionate  share  of  such  expense,  as  men- 

on    1  c  •  tioned  in  the  preceding  section,  within  thirty  days 

after  receiving  a  statement  of  the  same  as  performed  by  his  coowner  or  owners, 
such  person  or  persons  so  performing  such  labor  may  secure  payment  of  said  claim 
by  filing  an  itemized  and  sworn  statement  thereof,  setting  forth  the  date  of  the  per- 
formance and  the  nature  of  the  labor  so  performed  with  the  county  clerk  of  the 
county  wherein  said  ditch  is  situated,  and  when  so  filed  it  shall  constitute  a  valid 
lien  against  the  interest  of  such  person  or  persons  who  shall  fail  to  perform  their  pro- 
portionate share  of  the  work  requisite  to  the  proper  maintenance  of  said  ditch,  which 
said  lien  when  so  taken  may  be  enforced  in  the  same  manner  as  provided  by  law  for 
the  enforcement  of  mechanics'  and  builders'  lien. 

procedure  relative  to  the  appropriation  of  water. 

Sec  917.  Any  person,  association,  or  corporation  hereafter  intend- 
Application.  ^  aCqUjre  ^-ne  right  to  the  beneficial  use  of  the  public  water  of  the 
State  of  Wyoming  shall,  before  commencing  the  construction,  enlargement,  or  exten- 
sion of  any  ditch,  canal,  or  other  distributing  works,  or  performing  any  work  in  con- 
nection with  said  construction,  or  proposed  appropriation,  make  an  application  to  the 
State  engineer  for  a  permit  to  make  such  appropriation.  Such  application  must  set 
forth  the  name  and  post-office  address  of  the  applicant,  the  source  of  the  water  sup- 
ply, the  nature  of  the  proposed  use,  the  location  and  description  of  the  proposed 
ditch,  canal,  or  other  work,  the  time  within  which  it  is  proposed  to  begin  construc- 
tion, the  time  required  for  the  completion  of  construction,  and  the  time  required  for 
the  complete  application  of  the  water  to  the  proposed  use. 

Sec  918.  In  case  the  proposed  right  of  use  is  for  agri- 
Duty  of  State  engineer.  cultural  plupoSeBj  the  application  shall  give  the  legal  sub- 
divisions of  land  proposed  to  be  irrigated,  with  the  total  acreage  to  be  reclaimed,  as 
near  as  may  be.  On  receipt  of  this  application,  which  shall  be  of  a  form  prescribed 
by  the  State  engineer,  it  shall  be  the  duty  of  that  officer  to  make  an  endorsement 
thereon  of  the  date  of  its  receipt,  and  to  make  a  record  of  such  receipt  in  some  suit- 
able book  in  his  office.  It  shall  be  his  duty  to  examine  said  application  and  ascer- 
tain if  it  sets  forth  all  the  facts  necessary  to  show  the  location,  nature,  and  amount  of 
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Additional  information. 


proposed  use.  If.  upon  such  examination,  the  application  is  found  defective,  it  shall 
be  the  duty  of  the  State  engineer  to  return  the  same  for  correction.  The  date  of  such 
return,  with  the  reasons  therefor,  shall  be  endorsed  on  the  application  and  a  record 
made  thereof  in  the  book  kept  for  recording  receipts  of  such  applications.  A  like 
record  shall  be  kept  of  the  date  of  the  return  of  corrected  applications  and  of  the  date 
of  the  refusal  and  return  of  applications  rejected. 

Szc.  919.  All  applications  which,  shall  comply  with  the 
Approval  of  application.   provisions  of  this  ehapterand  v,ith  fcexegnlationaoi  the 

engineer's  office  shall  be  recorded  in  a  suitable  book  kept  for  that  purpose,  and  it 
shall  be  the  duty  of  the  State  engineer  to  approve  all  applications  made  in  proper 
form  which  contemplate  the  application  of  the  water  to  a  beneficial  use  and  where 
the  proposed  use  does  not  tend  to  impair  the  value  of  existing  rights  or  be  otherwise 
detrimental  to  the  public  welfare:  but  where  there  is  no  unappropriated  water  in  the 
proposed  source  of  supply,  or  where  the  proposed  use  conflicts  with  existing  rights, 
or  threatens  to  prove  detrimental  to  the  public  interest,  it  shall  be  the  duty  of  the 
State  engineer  to  reject  such  application  and  refuse  to  issue  the  permit  asked  for. 

Sec.  920.  The  refusal  or  approval  of  an  application  shall 

Application,  how  en-   v  _  rT^rT, a  *r     ™  ™  -i  » , -  -  -  '>  i ,  -  ^  -  -■?  m«£  r  ^   r  „n* 
1 1  be  endorsed  thereon  ana  a  record  made  of  suen  endorsement 

dorsed.  m  the  State  engineer's  office.    The  application  so  endorsed 

shall  be  returned  to  the  applicant.  If  approved,  the  applicant  shall  be  authorized, 
on  receipt  thereof,  to  proceed  with  the  construction  of  the  necessary  works,  and  to 
take  all  steps  required  to  apply  the  water  to  a  beneficial  use,  and  to  perfect  the  pro- 
posed appropriation.  If  the  application  is  refused,  the  applicant  shall  take  no  steps 
towards  the  prosecution  of  the  proposed  work  or  the  diversion  and  use  of  the  public- 
water  so  long  as  such  refusal  shall  continue  in  force. 

Sec  .  921.  Before  either  approving  or  rejecting  an  appli- 
cation, the  State  engineer  may  require  such  additional 

second  of  time,  or  to  reclaim  over  one  thousand  acres  of  land,  require  a  statement  of 
the  following  facts:  In  case  of  incorporated  companies,  he  may  require  the  submission 
of  the  articles  of  incorporation,  the  names  and  the  places  of  residence  of  its  directors 
and  officers,  and  the  amount  of  its  authorized  and  of  its  paid-up  capital.  If  the  appli- 
cant is  not  an  incorporated  company,  he  may  require  a  showing  as  to  the  name  or 
names  of  the  party  or  parties  proposing  to  construct  the  work,  and  a  showing  of  facts 
necessary  to  enable  him  to  determine  whether  or  not  they  have  the  financial  ability 
to  carry  out  the  proposed  work,  and  whether  or  not  the  said  application  has  been 
made  in  good  faith. 

.    .  Sec  922.  In  his  endorsement  of  approval  on  anv 

Limitation    on    time  of        ,-    >•  ,        •         ,   nl  ,  , 

application  the  State  engineer  shall  require  that  actual 

completing1  work.  ♦,.«.■  i    unii  -+.  •  _    _  #  . i 

1         -  construction  work  shall  begin  withm  one  year  irom  the 

date  of  such  approval,  and  that  the  construction  of  any  proposed  irrigation  work 
shall  be  completed  within  a  period  of  five  years  from  the  date  of  such  approval.  He 
may  limit  the  applicant  to  a  less  period  of  time  for  the  completion  of  work  than 
Ls  asked  for.  and  likewise  the  perfecting  of  the  proposed  right  for  a  less  period  than 
named  in  the  application.  The  State  engineer  shall  have  authority,  for  good  cause 
shown,  to  extend  the  time  within  which  irrigation  or  other  works  shall  be  completed 
under  any  permit  therefor  issued  by  said  engineer. 

Sec  923.  Any  applicant  feeling  himself  aggrieved  by  the  endorsement 
"  Weti  B*  made  by  the  State  engineer  upon  his  application  may.  in  writing  in  an 
informal  manner  and  without  pleadings  of  any  character,  appeal  to  the  board  of  con- 
trol for  an  examination  and  reversal  of  the 'endorsement  of  the  State  engineer;  and 
if  he  shall  deem  himself  aggrieved  by  the  order  made  by  the  board  of  control  with 
reference  to  his  application,  he  may  take  an  appeal  therefrom  to  the  district  court  of 
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the  county  in  which  the  point  of  diversion  of  the  proposed  appropriation  shall  be 
situated.  Such  appeal  shall  be  taken  within  sixty  days  from  the  issuance  of  the  order 
by  the  board  of  control,  and  shall  be  perfected  when  the  applicant  shall  have  riled  in 
the  office  of  the  clerk  of  such  district  court  a  copy  of  the  order  appealed  from,  certi- 
fied by  the  secretary  of  the  board  of  control  as  a  true  copy,  together  with  the  petition 
to  such  court  setting  forth  the  appellant's  reason  for  appeal,  and  such  appeal  shall  be 
heard  and  determined  upon  such  competent  proof  as  shall  be  adduced  by  the  appli- 
cant and  such  like  proofs  as  shall  be  adduced  by  the  board  of  control,  or  some  person 
duly  authorized  in  its  behalf. 

Sec.  924.  Each  application  for  permit  to  appropriate  water  for 
Maps  to  "be  ei  .  v>eneficia]_  USt^  mUst  be  accompanied  by  a  map  or  plat  in  dupli- 
cate, showing  accurately  the  location  and  extent  of  the  proposed  work.  These  maps 
or  plats  must  be  drawn  on  tracing  linen,  on  a  scale  not  less  than  two  inches  to  the 
mile;  they  must  show  the  location  of  the  head  gate  or  point  of  diversion  by  courses 
and  distances  from  some  Government  corner:  they  must  show  the  actual  location  of 
the  ditch  or  canal,  or  water  line  of  the  reservoir,  and  must  show,  wherever  section 
lines  are  crossed,  the  distance  to  the  nearest  Government  corner.  The  map  or  plat 
must  show  the  course  of  the  river,  stream,  or  other  source  of  supply,  the  location  and 
area  of  all  lands  proposed  to  be  reclaimed,  the  position  and  area  of  all  reservoirs  or 
basins  intended  to  be  created  for  the  purpose  of  storing  water;  the  location  of  the 
intersection  with  all  other  ditches,  canals,  laterals,  or  reservoirs  which  are  caused  by 
this  work,  or  with  which  connections  are  made;  but  all  streams  and  all  intersecting 
ditches,  canals,  and  reservoirs  not  connected  with  the  proposed  work  must  be  repre- 
sented in  ink  of  different  color  from  that  used  to  represent  the  proposed  work.  These 
maps  must  contain  the  name  of  the  proposed  work,  and  where  possible  the  number 
of  the  permit.  They  must,  in  addition,  have  the  name  or  names  of  the  applicant  or 
applicants,  and  a  certificate  of  the  surveyor,  giving  the  date  of  survey,  his  name,  and 
post-office  address. 

,  .  Sec.  925.  It  shall  be  the  duty  of  the  State  engineer 

Engineer  must  examine   tQ  examine  these  map$  or  plata  \md  T0  !lsomain  if  they 

maps.  agree  with  the  description  contained  in  the  application, 

and  when  found  to  agree,  or  made  to  agree,  to  approve  the  same,  rile  one  copy  in  his 

office,  and  return  the  other,  approved,  to  the  party  filing  them. 

Sec.  926.  In  case  of  ditches  or  canals  carrying  more 
Additional  description.    +1      nr,      ^  .  , ;   ,         ,  ,  . 

1  than  fifty  cubic  leet  of  water  per  second  the  engineer  may 

require,  in  addition  to  the  maps  or  plats  above  described,  the  following:  A  longitu- 
dinal profile  of  the  ditch  showing  the  bottom  and  proposed  water  line;  the  horizontal 
scale  of  this  line  shall  not  be  less  than  one  inch  to  one  thousand  feet,  and  the  verti- 
cal scale  not  less  than  one  inch  to  twenty  feet. 

Sec.  927.  The  engineer  may  require,  in  addition  to  the  maps  or  plats 
Plans.  aDOve  described,  a  plan  showing  cross  sections  at  a  sufficient  number  of 
points  to  show  all  the  different  forms  which  the  ditch,  when  completed,  will  take, 
and  showing  what  proportion  of  the  water  is  to  be  conveyed  in  excavation 
and  what  proportion  to  be  conveyed  in  fill.  These  plans  shall  be  drawn  on  a  hori- 
zontal and  vertical  scale  of  one  inch  to  twenty  feet.  Plans  of  any  dams,  cribs, 
enbankments,  or  other  proposed  works  to  obstruct  any  river,  stream,  lake,  or 
pond,  or  other  source  of  water  supply,  shall  be  drawn  on  a  longitudinal  scale  of  not 
less  than  one  inch  to  two  hundred  feet,  and  for  cross  sections  on  a  scale  of  not  less 
than  one  inch  to  twenty  feet;  and  shall  show  what  material  is  intended  to  be  used 
and  placed  in  such  work.  Timber,  brush,  stone,  or  other  material  except  earth  used 
in  such  works  shall  be  shown  in  detail  on  a  plan,  the  scale  of  which  shall  not  be  less 
than  one  inch  to  four  feet.  The  maps  of  all  proposed  reservoirs  shall  show  the  sur- 
face of  the  ground  under  water,  and  a  sufficient  number  of  lines  of  level  shall  be  shown 
so  that  the  contents  of  the  reservoir  or  basin  may  be  accurately  determined.    If  the 
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level?  -hall  be  shown  by  contour  line-  they  shall  be 

show  vertical  lerels  not  exceeding  five  feet,  ami  with 

shall  be  furnished  a  plan,  on  a  scale  of  not  less  than 

the  method  of  providing  a  waste  way  for  such  reserve 

the  water  from  such  reservoir  or  basin. 

Sec.  928.  Upon  it  being  made  t 
Certificate  to  appropria-    t*fl^.    -,f  T-u -  >  fl  .i  ^      T   i  ri 

tor.  w .  /  . . "  . • "  -i  ■ 


a  scale  sufficiently  large  to 
1  such  reservoir  plans  there 
e  inch  to  four  feet,  showing 
and  method  of  drawing  off 


and  tne  endorsement  there 
of  control,  by  the  hand  of 
send  to  the  county  clerk  a 
tion  eight  hundred  and  sev 
office  of  the  countv  clerk  a 


appear  to  the  satis- 
ard  of  control  that  any  appropriation 
d  in  accordance  with  such  application, 
ineer.  it  shall  be  the  duty  of  the  board! 
ed  under  the  seal  of  the  secretary,  to 
me  character  as  that  described  in  sec- 
lid  certificate  shall  be  recorded  in  the 


ed 


Date  of  priority. 


the  filinj 


9.  Th 
of  th( 


rinritv 


Appropriator  shall  main- 
tain headgate. 

the  appropriation  is  made, 
diverted,  which  shall  be  of 
by  the  water  commissioner 
when  required  by  the  divisi- 
ble head  of  such  ditch  as  is 
missioner  in  determining  the 
the  stream.  If  any  owner  or 
upon  should  refuse  or  negle 
thirty  days'  notice  to  do  so 
may  notify  the  county  comi 
measuring  device  is  situated 
when  so  notified  by  said  dh 
measuring  device  at  the  ex 
present  a  bill  of  costs  to  the 
owners  shall  refuse  or  negle( 
costs,  to  pay  the  same,  the  i 
and  shall  be  collected  as  c 
and  penalties  as  other  clelin 
of  such  bill  of  costs  it  shall 
which  such  ditch  is  situated 
and  to  take  such  needful  ste; 
from  the  source  of  supply. 


Df  such  appropriation  shall  date  from 
cation  in  the  engineer's  office. 
Sec.  930.  The  appropriator  of  any  of  the  public 
waters  of  the  State  shall  maintain,  to  the  satisfaction 
of  the  division  superintendent  of  the  district  in  which 
substantial  head  gate  at  the  point  where  the  water  is 
ich  construction  that  it  can  be  locked  and  kept  closed 
and  such  appropriator  shall  construct  and  maintain, 
a  superintendent,  a  flume  or  measuring  device,  as  near 
practicable,  for  the  purpose  of  assisting  the  water  corn- 
mount  of  water  that  may  be  diverted  into  said  ditch  from 
ppropriator  of  public  waters  that  have  been  adjudicated 
t  to  put  in  such  headgate  or  measivring  device,  after 
y  the  division  superintendent,  the  said  superintendent 
issioners  of  the  county  where  such  headgate,  flume,  or 
and  it  shall  be  the  duty  of  said  county  commissioners, 
sion  superintendent,  to  put  in  such  headgate,  flume,  or 
ense  of  the  county  where  the  expense  is  incurred,  and 
jwner.  or  owners,  of  the  ditch;  and  if  such  owner  or 
.  for  three  days  after  the  presentation  of  such  bill  of 
id  costs  shall  be  made  a  charge  upon  the  said  ditch, 
uinquent  taxes,  and  be  subject  to  the  same  conditions 
uent  taxes,  and  until  the  full  and  complete  payment 
e  the  duty  of  the  water  commissioner  of  the  district  in 

3  as  will  prevent  anv  water  from  being  diverted  therein 


Duplicate  plans  for  any  clam  across  the  channel  of  a 
-earn,  above  five  feet  in  height,  or  of  any  other  dam 
e  ten  feet  in  height,  shall  be  submitted  to  the  State 
be  unlawful  to  construct  such  dam  until  the 


Dams,  plans  of.  riimrj 

intended  to  retain  water, 
engineer  for  his  approval,  and  it  shall 
said  plans  have  been  approved. 

Sec.  932.  The  State  engineer  shall  have  authority  to 
examine  and  inspect,  during  construction,  any  dam 
authorized  under  the  provisions  of  this  chapter,  or  any 
k  carrying  over  fifty  cubic  feet  of  water  per  second  of  time; 
aspection  he  may  order  the  parties  constructing  such  dam, 
any  addition  or  alteration  which  he  considers  necessary  for 
or  the  safety  of  any  person  or  persons  residing  on  or  own- 


Engineer's  authority 
inspect. 

ditch,  canal,  or  other  wc 
and  at  the  time  of  such 
or  other  works,  to  mak< 
the  security  of  the  worl 
Log  land  in  the  vicinity  of  such  works. 
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,    .  Sec.  9oo.  should  anv  person  or  persons  residing;  on 

Inspection,  when  desired.   n  ,       .  .        ,     ,   -        .   .  t-. 

1  '  or  owning  land  m  the  neighborhood  of  any  irrigation 

works  after  completion,  or  in  course  of  completion,  apply  to  the  State  engineer  in 
writing  desiring  an  inspection  of  such  works,  the  State  engineer  may  order  an 
inspection  thereof.  Before  doing  so  he  may  require  the  applicant  for  such  inspec- 
tion to  make  a  deposit  of  a  sum  of  money  sufficient  to  pay  the  expenses  of  an  in- 
spection, and  in  case  the  application  appears  to  him  not  to  have  been  justified, 
he  may  cause  the  whole  or  part  of  such  expense  to  be  paid  out  of  such  deposit.  In 
case  the  application  appears  to  the  State  engineer  to  have  been  justified,  he  may 
require  the  company  to  pay  the  whole  or  any  part  of  the  expenses  of  the  inspection, 
and  the  same  may  be  collected  in  the  same  manner  as  is  provided  for  the  collection 
of  the  expenses  of  constructing  headgates  and  measuring  flumes. 

LANDS  CONDITIONALLY  CEDED  TO  THE  STATE. 

_  .        .  _  ,  _  Sec  955.  The  water  rights  to  all  lands  acquired 

Water  rights  attach  to   uuder  the  provMolls  of  this  chapter  ahaU  attach  t0 

and  become  appurtenant  to  the  land  as  soon  as  title 
passes  from  the  United  States  to  the  State. 

SPECIAL  PROVISIONS. 

Sec.  968.  A  cubic  foot  of  water  per  second  of  time  shall  be  the 
Legal  standard.  legal  stail(}ard  for  ttie  measurement  of  water  in  this  State,  both 
for  the  purpose  of  determining  the  flow  of  water  in  natural  streams  and  for  the  pur- 
pose of  distributing  the  water  therefrom. 

u  Sec  969.  All  bills  for  the  printing  of  notices  to 

County  to  pay  expense  of  claimants  of  water  m  the  adjudications  provided  for 
pun  nig.  m  this  title  shall  be  paid  for  by  the  county  in  which 

the  stream,  the  appropriation  of  whose  waters  shall  have  been  so  adjudicated,  shall 
be  situated,  the  said  bills  to  be  approved  by  the  superinteudent  of  the  water  division 
in  which  the  adjudication  is  made. 

.  Sec.  970.  It  shall  be  the  duty  of  every  person,  cor- 

Ditch  owners  to  protect   poration.  or  eompany  who  shall  con3truct;  maintain, 

"  *  or  operate  any  ditch  or  canal  under  the  provisions  of 

this  title  to  construct  and  maintain,  at  the  point  and  place  where  the  water  is 
diverted  from  its  natural  channel,  some  fit  and  proper  obstruction  whereby  all  fish 
will  be  prevented  from  entering  said  ditch  or  canal.  Any  person,  company,  or  corpo- 
ration violating  the  provisions  of  this  section  shall  be  adjudged  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  punished  by  a  fine  of  not  more  than  one 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  less  than  ten  days  nor 
more  than  sixty  days,  or  by  both  such  fine  and  imprisonment. 

Sec  971.  Any  person  who  shall  willfully  open,  close, 
Interference  with  head-   change?  Qr  interfere  with  any  headgate  or  water  box 
gate,  penalty .  without  authority  shall  be  deemed  guilty  of  a  misde- 

meanor, and  on  conviction  thereof  shall  be  fined  a  sum  not  exceeding  one  hundred 
dollars,  or  be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  six  months,  or 
both. 

Sec  972.  The  water  commissioners,  or  their  assistants,  within 
Powei  to  an  est.  t]ie^1,  districts  shall  have  power  to  arrest  any  person  or  persons 
offending,  and  turn  them  over  to  the  sheriff  of  the  proper  county;  and  immediately 
upon  delivering  any  such  person  so  arrested  into  the  custody  of  the  sheriff,  it  shall 
be  the  duty  of  the  water  commissioner  making  such  arrest  to  immediately,  in  writing 
and  upon  oath,  make  complaint  before  the  proper  justice  of  the  peace  against  the 
person  so  arrested. 
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Sec.  973.  Any  person  or  persons  who  shall  knowingly 
Destroying-  water  im-  and  willfully  cutj  dig?  or  break  down>  or  open  any.gatej 
provements,  penalty.  bank>  embankmentj  or  side  of  any  ditch5  canal>  or  regl 
ervoir,  flume,  tunnel,  or  feeder,  in  which  such  person  or  persons  may  be  joint  owners, 
or  on  the  property  of  another,  or  in  the  lawful  possession  of  another  or  others,  and 
used  for  the  purpose  of  irrigation,  milling,  manufacturing,  mining,  or  domestic  pur. 
poses,  with  intent  maliciously  to  injure  any  person,  association,  or  corporation,  or  for 
his  or  her  own  gain,  unlawfully,  with  the  intention  of  stealing,  taking,  or  causing  to 
run  or  pour  out  of  such  canal  or  reservoir,  feeder,  or  flume  any  water  tor  his  or  her 
own  profit,  benefit,  or  advantage,  to  the  injury  of  any  other  person,  persons,  associa- 
tion, or  corporation  lawfully  in  the  use  of  such  water,  or  of  such  ditch,  canal,  tunnel, 
feeder,  or  flume,  he,  she,  it,  or  they  so  offending  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  fined  in  any  sum  not  exceeding  one  hun- 
dred dollars,  and  may  be  imprisoned  in  the  county  jail  not  exceeding  six  months,  or 
both,  in  the  discretion  of  the  court. 

Sec  974.  The  owners  of  reservoirs  shall  be  liable  for 
Liability  of   owners   of  ^  damage  arjsing  from  leakage  or  overflow  of  the 
leseiions.  waters  therefrom,  or  by  floods  caused  by  breaking  of 

the  embankments  of  such  reservoir. 

Sec  975.  Every  witness  who  shall  attend  before  the  court, 
Tees  of  witnesses.  Qr  the  judge  thereof  in  vacation,  or  before  the  person  ap- 
pointed to  take  testimony  in  the  causes  provided  for  in  this  title,  under  subpoena,  by 
request  of  any  party,  shall  be  entitled  to  the  same  fees  and  mileage  as  witnesses  in 
civil  cases  in  the  district  court,  and  shall  be  paid  by  the  party  requiring  his  testimony. 

Sec  976.  Anv  ditch  or  irrigation  companv  or  asso- 
Capital  stock  of  diteli  com-  aU  the  property  Qr  gtQck  rf  wMch  ^ 

panies,  assessable.  owned  by  farmers  or  others,  owning  lands  under  the 
line  of  such  company's  or  association's  ditch  and  receiving  water  therefrom,  by 
reason  of  their  being  owners  or  stockholders  in  said  company  or  association,  shall 
have  the  right  to  levy  and  collect  such  annual  assessments  on  the  capital  stock  of 
said  company,  or  members  or  owners  of  such  association,  whether  said  capital  stock 
be  fully  paid  up  or  otherwise,  as  may  be  deemed  necessary  by  the  trustees  of  said 
company,  or  a  majority  of  the  stock  of  such  association,  for  the  purpose  of  maintaining 
its  ditches,  flumes,  tunnels,  and  the  payment  of  all  necessary  expenses  of  such  com- 
pany: Provided,  That  this  section  shall  only  apply  to  such  water  companies  or  asso- 
ciations whose  capital  stock  or  ditch  property  is  wholly  owned  by  persons  or  corpo- 
rations owning  land  under  the  line  of  their  ditches,  and  using  water  therefrom  by 
reason  of  being  such  stockholders  in  said  companies:  And  provided  further,  That  said 
company  or  association  shall  have  the  right  to  close  the  headgate  and  refuse  water 
to  all  such  stockholders,  owners,  or  members  who  fail  or  refuse  to  pay  said  as'sess- 
ments  after  ten  days'  notice  thereof,  in  writing,  made  by  the  president,  agent,  or 
attorney  of  said  company  or  association. 

Sec  977.  This  title  shall  in  no  wise  be  construed  as 
^  ested  rights  preserved.  impajrmg  or  abridging  any  rights  already  vested  in  any 
person  or  persons,  company  or  corporation,  by  virtue  of  the  law  heretofore  in  force. 

Sec  1959.  Any  person,  company,  corporation,  or  associa- 
Owner  of  canal  must   ^Qn  Q^  person8  constructing,  operating,  or  maintaining  in 
maintain  bridge  at   wnolej  or  in  part?  either  as  owner,  agent,  occupant,  or 
road  crossing.  appropriator,  any  ditch,  canal,  or  water  course,  not  being  a 

natural  stream,  for  irrigation  or  for  any  other  and  different  purpose,  shall  put  in, 
construct,  maintain,  and  keep  in  repair  at  his,  her,  its,  or  their  expense,  where  the 
same  crosses  any  public  highway  or  publicly  traveled  road,  a  good,  substantial 
bridge,  not  less  than  fourteen  feet  in  width,  over  such  ditch,  canal,  or  water  course 
where  it  crosses  such  road.    Any  violation  of  the  provisions  of  this  section  shall  be 
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a  misdemeanor,  and,  upon  conviction  thereof,  the  person  so  offending  shall  pay  a  fine 
in  any  sum  not  exceeding  one  hundred  dollars  for  each  day  such  ditch,  canal,  or 
water  course  shall  be  unbridged,  insufficiently  bridged,  or  permitted  to  remain  out 
of  repair. 

GENERAL  INCORPORATION  LAWS. 

Sec.  3066.  Whenever  any  three  or  more  persons  asso- 
Certificate  of  ditch  com-   date  under  the  provigions  of  thig  chapter  to  form  a 

Pan^*  company  for  the  purpose  of  constructing  a  ditch  or 

ditches  for  the  purpose  of  conveying  water  to  any  mines,  mills,  or  lands  to  be  used 
for  mining,  milling,  or  irrigating  of  lands,  they  shall  in  their  certificate,  in  addition 
to  the  matters  required  in  section  three  thousand  and  twenty-nine,  specify  as  follows: 
The  stream  or  streams  from  which  the  water  is  to  be  taken  out;  the  line  of  said  ditch 
or  ditches,  as  near  as  may  be,  and  the  use  to  which  said  water  is  intended  to  be 
applied. 

Sec  3067.  Any  ditch  company  formed  under  the  pro- 
Kight  ol  way  for  ditch  visiong  of  this  chapter  shall  have  the  right  of  way  over 
company.  j-neg  name(^  jn  tne  certificate,  and  shall  also  have 

the  right  to  run  the  water  of  the  stream  or  streams  named  in  the  certificate  through 
their  ditch  or  ditches:  Provided,  That  the  lines  proposed  shall  not  interfere  with  any 
other  ditch  whose  rights  are  prior  to  those  acquired  under  this  chapter  and  by  virtue 
of  said  certificate.  Nor  shall  the  water  of  any  stream  be  directed  from  its  original 
channel  to  the  detriment  of  any  miners,  mill  men,  or  others  along  the  line  of  said 
stream,  who  may  have  a  priority  of  right,  and  there  shall  be  at  all  times  left  sufficient 
water  in  said  stream  for  the  use  of  miners  and  agriculturists  who  may  have  a  prior 
right  to  such  water  along  said  stream. 

Sec.  3068.  Any  company  constructing  a  ditch  or 
Ditch  company  shall  sell  ditcheg  under  the  proYisions  of  this  chapter  shall  fur- 
nish water  to  the  class  of  persons  using  water  in  the 
way  named  in  the  certificate,  as  the  way  the  water  is  designated  to  be  used,  whether 
miners,  mill  men,  or  farmers,  whenever  they  shall  have  water  in  their  ditch  or  ditches 
unsold,  and  shall  at  all  times  give  the  preference  to  the  use  of  water  in  said  ditch  or 
ditches  to  the  class  of  persons  so  named  in  the  certificate,  the  rates  at  which  water  shall 
be  furnished  to  be  fixed  by  the  county  commissioners,  as  soon  as  such  ditch  or 
ditches  shall  be  completed  and  prepared  to  furnish  water. 

Sec  3069.  Every  ditch  company  organized  under 
Ditch  to  he  kept  in  good  the  provisions  of  -thig  chapter  shall  be  required  to  keep 
the  banks  of  their  ditch  or  ditches  in  good  condition, 
so  that  the  water  shall  not  be  allowed  to  escape  from  the  same,  to  the  injury  of  any 
mining  claim,  road,  ditch,  or  other  property  located  and  held  prior  to  the  location  of 
such  ditch;  and  whenever  it  is  necessary  to  convey  any  ditch  over,  or  across,  or 
above  any  lode  or  mining  claim,  the  company  shall,  if  necessary  to  keep  the  water 
of  said  ditch  out  from  any  claim,  flume  the  ditch  so  far  as  necessary  to  protect  such 
claim  or  property  from  the  water  of  said  ditch:  Provided,  That  in  all  cases  where  the 
ditch  has  priority  of  right  by  location,  the  owners  of  such  claim  or  property  shall  be 
compelled  to  protect  themselves  from  any  damages  that  might  be  created  by  said 
ditch,  and  the  owner  of  such  claim  shall  be  liable  for  any  damages  resulting  to  said 
ditch  by  reason  of  the  works  or  operations  performed  on  such  claim  or  property. 

Sec  3070.  Every  corporation  organized  under  the 
Ditch  and  water  compa-  kwg  of  Wyoming  for  the  purpose  of  constructing  or 
mes  may  issue  oonds.  operating  a  system  of  waterworks,  within  the  corpo- 
rate limits  of  any  city  or  town;  and  every  ditch  and  water  company  organized  under 
the  laws  of  Wyoming  shall  have  power,  and  is  hereby  authorized  to  mortgage  or 
execute  deeds  of  trust,  in  whole  or  in  part,  of  their  real  and  personal  property  and 
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franchises,  to  secure  money  borrowed  by  them  for  the  construction  or  operation  of 
their  waterworks  or  ditches,  and  may  also  issue  their  corporate  bonds,  to  make  all  of 
said  bonds  payable  to  bearer  or  otherwise,  negotiable  by  delivery,  and  bearing 
interest  at  such  rates,  and  may  sell  the  same  at  such  rates  and  prices  as  they  may 
deem  proper;  and  said  bonds  shall  be  made  payable  at  such  times,  and  the  principal 
and  interest  thereof  may  be  made  payable  within  or  without  this  State,  at  such  place 
or  places  as  may  be  determined  upon  by  said  company. 

Sec.  3071.  The  five  preceding  sections  shall  apply  to 
Application  of  five  pre-   aR  ditch  companie8  aireadv  formed  and  incorporated 
ceding  sections.  under  the  lawg  of  Wyoming> 

Condemnation     proceed-      Sec  3084.  (Gives  ditch  companies  the  right  of  emi- 
ings  by  ditch,  telegraph,   nent  domain. ) 
and  other  companies. 


